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THE BURDEN OF PROOF. 





F we conceive to ourselves a legal system:in which the pleadings, 
if any there be, admit of only one defence, that of mere ne- © 
gation, — that is to say, where not merely the pleading is negative 
in form, but where no other than a purely negative defence is 
open under it, and all other defences, as if they were cross actions, 
require a separate trial; we can see that the phrase Burden of 
Proof (Onus probandi, Beweislast, Fardeau de la preuve) 
may have a very simple meaning. Under such a system the- 
defendant has nothing to prove; it is the plaintiff, the actor, who 
has the duty of proving, while the defendant, the reus, has only 
the negative function of baffling the plaintiff. 

If, on the other hand, we picture a system in which any defence 
whatever may be open upon a plea of general denial, in which a 
defendant who stands upon the record as merely denying, may, 
at the trial, turn himself into a plaintiff by setting up an affirmative 
defence, and the original plaintiff may become a defendant by 
merely denying this new case of his adversary; then we observe 
that so simple a conception of the proof and the duty of proving, 
is no longer possible. Either party may have it, and it may 
shift back and forth during the trial, because each party in turn 
may set up, in the course of the trial, an affirmative ground of 
fact, which, if he would win, he must, of course, make good by 
proof. We can no longer say when the pleading is over and 
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before the trial begins, “the proof belongs here and cannot belong 
elsewhere; the onus probandi is on the plaintiff and it cannot 
shift.” 

If now we further conceive that under this last system the 
action of the tribunal passing upon questions of fact is sub- 
ject to review, so that an appellate court may have to consider 
whether such a body as a jury has acted reasonably in weighing 
evidence and counter-evidence, and whether the judge who has 
presided over a trial by jury has rightly ordered the trial, and 
rightly instructed the jury as to comparing and weighing evi- 
dence, we may see that questions will be introduced into legal 
discussion as to the respective duties of the parties in producing 
evidence at different points of the trial, and in meeting evidence 
produced against them, which may be wholly absent from another 
system where there is no such judicial revision of the method of 
using and estimating the evidence. The conception is brought to 
light of producing evidence to meet the pressure of an adversary’s 
case, a duty which may belong to either party, and to both parties 
in turn; and this conception now takes its place in legal dis- 
cussion and requires its own terminology. 

Let us further suppose that this new topic, — new in the sense 
of requiring now to be discriminated and discussed, —the mere 
duty of producing evidence, belonging thus to neither party exclu- 
sively, and to each by turns, gets also called the burden of proof; 
it becomes plain that, as regards the meaning of this term, we have 
advanced from a region of simple and clear ideas to one which 
is likely to be full of confusion. We have, in fact, proceeded from 
conceptions which we may roughly describe as those of the Roman 
law and of some later systems founded upon it, to those which 
fill and perplex the books of our common law to-day. 

If now, furthermore, recognizing that there are these two 
wholly distinct notions of the burden of proof, both called by the 
same name, we then observe that, as regards one of them, the 
duty of establishing, it is often a very difficult thing to determine 
whether a given defence be an affirmative one or not, and so 
to decide which party has the burden of the proof in this sense, 
and that the common-law judges have fallen into the way of giving 
as the test,! as the regular professional “ rule of thumb,” for tell- 





1“The proper test is, which party would be successful if no evidence at all were 
given.” Alderson, B., in Amos v. Hughes, 1 Moo. & Rob. 464. 
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ing who has this burden of proof, a precept which selects a cir- 
cumstance common to both meanings of the term, and, indeed, 
generally characteristic of the other one, namely, the duty of 
going forward with evidence, — we shall see how the confusion is 
likely to be heightened. 

Finally, if we go on to remark the way in which this topic is 
mixed up with that of presumptions, as when it is said that “ pre- 
sumptions of law and strong presumptions of fact shift the burden 
of proof,” we have a glimpse of another fruitful source of con- 
fusion; and in fact these two subjects of presumption and the 
burden of proof have intercommunicated their respective ambi- 
guities and reflected them back and forth upon each other ina 
manner which it is wellnigh hopeless to follow out.! 

If all this or the half of it be true, it will be admitted that he 
would do a great service to our law who should thoroughly dis- 
criminate, explore, and set forth the legal doctrine of the burden 
of proof. But that would be a large undertaking. The fit 
performance of it would require a deep historical and critical 
examination of pleading and procedure, a careful consideration of 
legal presumptions and the principles of legal reasoning, and a 
just analysis of the fundamental conceptions of substantive law.” 
Such a discussion would have to take a wide range, for the sub- 
ject belongs to universal jurisprudence, and the phrase and the 
things it stands for have a long descent. The leading maxims 
about it (often ill understood) are from the Roman law. During 
the Dark Ages and among our Germanic ancestors it had a very 
peculiar application. Conceptions coming from these periods 
still linger in our law, as will easily seem probable when we re- 
flect that not only do our early judicial records show the ordeal 
and other medizval modes of proof in full operation, but that 
wager of law and wager of battle were legally resorted to in 
England in the second and third decades of this century.* With 





1“ Look to the books,” says Bentham, in speaking of the burden of proof (Works, 
vi. 139), “and .. . instead of clear rules, such as the nature of things forbids to be estab- 
lished by anything but statute law, you have darkness palpable and visible.” 

*It may be assumed, I suppose, that this phrase of the “ substantive law,” and Ben- 
tham’s discrimination between this part of the law and that which is merely auxiliary to 
it, are already familiar. See ¢., Bentham’s Works, vi. 7. “The adjective branch of 
law, or law of procedure, and therein the law of evidence, has everywhere for its object, 
at least ought to have, the giving effect . . . to the several regulations and arrangements 
of which the substantive branch or main body of the law is composed.” 

3 For the medizval conception of the burden, or, as it generally was in those times, 
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the use of the jury came a new set of ideas and a new system 
of pleading, very different from those of Rome and modern 
continental Europe; and gradually, with the slow and strange 
development of the jury system, and the irregular working 
out of common-law pleading, there has arisen and come into 
prominence a new set of discriminations. Much that never, 
in other times and countries, was the subject of legal dis- 
cussion, and never passed out from the mass of the unrecorded 
details of forensic usage, now, through the working of our 
double tribunal of judge and jury, and the constant necessity 
which it brings of marking their respective boundaries, and re- ‘ 
viewing in a higher court the instructions given by the judge to 
the jury, comes into the region of law and judicial precedent. 
Of all these things will the writer of that careful statement of 
which I speak find it necessary to treat. It is probable that he | 
will have abundant occasion to remark in this region that obscure 
m operation of obsolete conceptions to which Sir Henry Maine re- 
ferred in saying, “It may almost be laid down that in England 
nothing wholly perishes.” ! 

At present I am concerned with no such task as this, but only 
with an attempt to help rid this phrase, the burden of proof, of 
some of the distressing ambiguity that attends it, (2) by pointing 
out the different conceptions for which it stands, and bringing to 
view some important discriminations; (4) by considering the 
possibility of a better terminology for the subject; and (c) by in- 

dicating its proper place in our law. 

I. In legal discussion this phrase is used in two ways: — 

(1.) To indicate the duty of bringing forward argument or evi- 
dence in support of a proposition, whether at the beginning or later. 

(2.) To mark that of establishing a proposition as against all 
counter-argument or evidence. 

It should be added that there is a third indiscriminate usage, 

















the privilege of proof, see Von Bar’s “ Beweisurtheil”” and Brunner’s “ Entstehung der ® 
Schwurgerichte,” assim. See also Professor Laughlin’s paper on “ Legal Procedure” 

in ‘‘ Essays on Anglo-Saxon Law,” and Bigelow’s “ Hist. Proc. in England,” ch. viii. In | 
citing German books I should confess at once that I have to depend upon my friends for | 
a knowledge of them, and should express my thanks to Mr. Gamaliel Bradford for the ¥ 
most generous kindness in reading to me not only the whole of the two books above 

named, but others. I am also very much indebted to the accurate learning of a younger 

friend, Mr. Fletcher Ladd, of the Boston bar, for a knowledge of the contents of several 

German treatises relating more exclusively to the subject of this article. 

' Early Law and Custom, 187. 
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far more common than either of the others, in which the term may 
mean both or either of the first two. The last is very common; 
the first or second, that is to say, any meaning which makes a 
clear discrimination, is much less usual. 

II. It will be convenient at this point to illustrate the different 
uses of the term by some citations. 

(1.) The use of it in ordinary, untechnical speech, as indicating 
the effect of a natural probability or presumption, of the pres- 
sure of evidence or argument previously introduced, and of what 
is called a mere “ preoccupation of the ground,’ may be seen 
in a passage from Bishop Whately’s ‘ Elements of Rhetoric:”! 
“It is a point of great importance ... to point out... on 
which side the presumption lies, and to which belongs the 
(onus probandi) burden of proof... . According to the most 
correct use of the term, a‘ presumption’ in favor of any supposition 
means ... in short that the burden of proof lies on the side of 
him who would dispute it.” 

Of the same use of it in our law books, the following are in- 
stances: (a.) “ The burden of proof is shifted by those presump- 
tions of law which are rebuttable; by presumptions of fact of the 
stronger kind; and by every species of evidence strong enough 
to establish a prima facie case against a party.” (Best, Evidence, 
s. 273.) And again: “As... the question of the burden of 
proof may present itself at any moment during a trial, the test 
ought in strict accuracy to be expressed thus, viz.: ‘Which party 
would be successful if no evidence at all, or no more evidence, 
as the case may be, were given.’” (d.) A very clear expres- 
sion of this sense of the term is found in Lord Justice Bowen’s 
opinion in Abrath v. No. East. Ry. Co.2 “In order to make 
my opinion clear, I should like to say shortly how I understand 
the term ‘burden of proof.’ In every lawsuit somebody must 
go on with it; the plaintiff is the first to begin, and if he does 
nothing he fails. If he makes a prima facie case, and nothing 
is done by the other side to answer it, the defendant fails. 
The test, therefore, as to burden of proof is simply to consider 
which party would be successful if no evidence at all was given, 
or if no more evidence was given than is given at this particular 





1 Part I. c. 3, 8. 2. 
2 32 W.R. 50, 53. In the regular report (11 Q. B. D. 440, 455-6) the phraseology 
is slightly, but not materially, different. 
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point of the case, because it is obvious that during the controversy 
in the litigation there are points at which the onus of proof shifts, 
and at which the tribunal must say, if the case stopped there, that 
it must be decided in a particular way. Such being the test, it is 
not a burden which rests forever on the person on whom it is first 
cast, but as soon as he, in his turn, finds evidence which, prima 
facie, rebuts the evidence against which he is contending, the bur- 
den shifts until again there is evidence which satisfies the demand. 
Now, that being so, the question as to onus of proof is only arule 
for deciding on whom the obligation rests of going further, if he 
wishes to win.” (c.) From Mr. Justice Stephen’s Digest of Evi- 
dence! we may gather that he understands this to be the estab- 
lished usage in England. And the like is laid down for Scotland.” 

(2.) As to the second sense of the term, expressing the duty 
of the actor to establish the grounds upon which he rests his 
demand that the court shall move in his behalf, — that is the sense : 
to which, since the year 1832,° the Supreme Court of Massachu- 
setts has sought to limit the expression: (a@.) In 1854* it was 
put thus: ‘“ The burden of proof and the weight of evidence 
are two very different things. The former remains on the party 
affirming a fact in support of his case, and does not change 
in any aspect of the cause; the latter shifts from side to side 
in the progress of a trial, according to the nature and strength 
of the proofs offered in support or denial of the main fact to 
be established. In the case at bar, the averment which the 
plaintiff was bound to maintain was that the defendant was 
legally liable for the payment of tolls. In answer to this the 
defendant did not aver any new and distinct fact, such as payment, 
accord and satisfaction, or release; but offered evidence to rebut 
this alleged legal liability. By so doing he did not assume the 
burden of proof, which still rested on the plaintiff; but only 
sought to rebut the prima facie case which the plaintiff had 
proved.” (4d.) In the following passage may be seen an instance 
of what is not uncommon now-a-days, a recognition of this as one 
sense of the term, and also of the other. In 1878,° Lord Justice | 














1 Articles 95 and 96 and the illustrations." 
* Dickson, Evidence in Scotland (2 ed.), ss. 12-16. | 
3 Powers v. Russell, 13 Pick. 69. 

* Central Bridge Co. v. Butler, 2 Gray, 130. 

5 Pickup v. Thames Ins. Co., 3 Q. B. D. p. 600. 
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Brett remarked, with valuable comments on the case of Watson 
v. Clark (1 Dow, 336), that ‘“‘ The burden of proof upon a plea 
of unseaworthiness to an action on a policy of marine insur- 
ance lies upon the defendant, and so far as the pleadings go it 
never shifts. . . . But when facts are given in evidence, it is 
often said that certain presumptions, which are really infer- 
ences of fact, arise and cause the burden of proof to shift; and 
so they do as a matter of reasoning, and as a matter of fact.” 
(c.) In New York,? Church, C. J., for the court, expresses him- 
self thus: “ The burden of maintaining the affirmative of the 
issue, and properly speaking, the burden of proof remained upon 
the plaintiff throughout the trial; but the burden or necessity 
was cast upon the defendant, to relieve itself from the presump- 
tion of negligence raised by the plaintiff’s evidence.” 

(3.) A few cases may be added which illustrate the common 
confusion in the use of the term. (a.) A doctrine was formerly 
laid down in England that in prosecutions under the game laws, 
the defendant had the burden of establishing that he was qualified. 
This really rested in part upon the construction of the statutes.® 
But it came to be laid down generally, as we read in Greenleaf 
to-day,‘ that “ where the subject-matter of a negative averment lies 
peculiarly within the knowledge of the other party, the averment 
is taken as true unless disproved by that party.” There is great 
sense in such a doctrine as indicating a duty of producing evi- 
dence, but little or none as marking a general duty of establishing ; 
but by reason of the ambiguity of this phrase, the doctrine is 
afloat in both senses. That it should be limited, as a statement 
of the common law, to the sense of a duty of giving evidence, 
is plainly shown by the remarks of Holroyd, J.: “In every case 
the onus probandi lies on the person who wishes to support his 
case by a particular fact which lies more peculiarly within his own 





1 Compare the same judge in Anderson v. Morice, L. R. 10 C. P. 5g (1874), 
Abrath v. No. East. Ry. Co., 11 Q. B. D. 440 (1883), and Davey vw. Lond. & S. W. Ry. 
Co., 12 Q. B. D. 70. 

2 Caldwell v. New Jersey Co., 47 N. Y. 282, 290. 

3The King v. Turner, 5 M. & S. 206, 210 (1816): “There are, I think, about ten 
different heads of qualification enumerated in the statutes. . . . The argument really 
comes to this: that there would be a moral impossibility of ever convicting upon such an 
information.” Per Lord Ellenborough. See King v. Stone, 1 East, 639 (1801), where 
the court was divided. 

‘Ev. i. s. 79. 
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knowledge. . . . This indeed is not allowed to supply the want of 
necessary proof,” etc.' (.) A striking instance, at once of the 
common English sense of the term, and of the perplexing way in 
which this is mixed up with the other sense of it, is found in a 
recent opinion of so great a judge as Lord Blackburn. In an Irish 
negligence case” a very interesting discussion arose as to the 
relation between the court and the jury, and the circumstances 
under which a judge can direct.a verdict; incidentally it touched 
the burden of proof. Lord Blackburn, who held, in this case, 
that a verdict should be entered for the defendants, put his view 
thus: To justify this, “it is not enough that the balance of testi- 
mony should be overwhelmingly on one side,” so that a verdict 
the other way ought to be set aside, but ‘“ the onus must be one 
way, and no reasonable evidence to rebut it.” By “ onus” and 
“onus of proof,” Lord Blackburn does not mean the duty of ulti- 
mately establishing a proposition; but his use of the term is so 
connected with that meaning, and with the doctrine that the 
general issue does not necessarily mean a negative case, that it 
will be instructive to quote his words: “It is of great impor- 
tance to see on whom the onus of proof lies, for if the state of 
the case is such that on the admissions on the record, and the 
undisputed facts given in evidence on the trial, the onus lies on 
either side, the judge ought to give the direction, first, that if 
there are no additional facts to alter this, the jury ought to find 





1 King v. Burdett, 4 B. & Ald. p. 140 (1820). See also Steph. Dig. Ev. art. 96: “In 
considering the amount of evidence necessary to shift the burden of proof, the court has 
regard to the opportunities of knowledge with respect to the fact to be proved which may 
be possessed by the parties respectively.’ Compare Best, Ev. ss. 275, 276. Bonnier, 
Traité des Preuves (4 ed.), i. 33: “ La difficulté de la preuve . . . n’est point un motif 
suffisant pour intervertir les réles.” And again, 49: “C’est toujours au demandeur a 
prouver, et qu’il peut le faire, méme lorsqu’il s’agit d’un fait negatif; il le pourra bien 
plus facilement si on admet cette sage restriction que, pour rendre la négative définie, 
il est permis d’obliger la partie adverse 4 préciser ses prétentions.” The sound com- 
mon-law doctrine, together with a reference to statutes that change it, is found in 
Wilson v. Melvin, 13 Gray, 73, and Com. uv. Lahy, 8 Gray, 459. The question arising 
under the English Game Laws was afterwards regulated by statute. (1 Tayl. Ev., 8 ed., 
S. 377, note). Such statutes, exempting a party from the duty of giving evidence in certain 
cases, or imposing the “ burden of proof” on the other, are common enough both here 
and in England. They might easily give rise to questions of construction as to the 
meaning of the phrase now under discussion. In dealing with one of these statutes 
(which had not, however, used the very phrase), it was said by the court in Mugler v. 
Kansas, 123 U. S. p. 674, that it simply determined what was a prima facie case for the 
government. 

? Dublin, etc. Ry. Co. v. Slattery, 3 App. Cas. 1155. 
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against that party on whom the onus now lies” (p. 1201). “I 
think the recent decision of your Lordship’s House in Metropoli- 
tan Railway Company v. Jackson conclusively establishes this 
doctrine in cases in which the onus was, on the issue, as joined on 
the record, on the party against whom the verdict was directed. 
I am of opinion that it is equally so when a fact found, or undis- 
puted at the trial, has shifted that onus” (p. 1202). ‘The cases 
in which the principle that the onus may shift from time to time 
has been most frequently applied, are those of bills of exchange. At 
the beginning of a trial under the old system of pleading . . . the 


‘onus was on the plaintiff to prove that he was holder, and that 


the defendant signed the bill. If he proved that, the onus was on 
the defendant; for the bill imports consideration. If the defendant 
proved that the bill was stolen, or that there was fraud, the onus 
was shifted, and the plaintiff had to prove that he gave value for 
it. This ... depends not on the allegation, under the new 
system, on the record, that there was fraud, but on the proof of it 
at the trial” (p. 1203). ‘It was laid down in Ryder v. Womb- 
well that ‘there is in every case a preliminary question, which 
is one of law, viz., whether there is any evidence on which the 
jury could properly find the question for the party on whom the 
onus of proof lies; if there is not, the judge ought to withdraw 
the question from the jury, and direct a nonsuit if the onus is on 
the plaintiff, or direct a verdict for the plaintiff if the onus is on 
the defendant,’ and this was approved of and adopted in this 
House in the recent case of Metropolitan Railway Company v. 
Jackson. I have already given my reasons for thinking that the 
expression, ‘the party on whom the onus of proof lies,’ must 
mean, not the party on whom it lay at the beginning of the trial, 
but the party on whom, on the undisputed facts, it lay at the time 
the direction was given” (p. 1208). (c.) Baron Parke’s state- 
ment in Barry v. Butlin’ is well known: “ The strict meaning of 
the term onus probandi is this, that if no evidence is given by 
the party on whom the burden is cast, the issue must be found 
against him.” This might seem to point to the duty of 
establishing. Does it? It describes only the duty of one, who- 
ever he may be, having the onus probandi, whatever that may be, 
to produce evidence. Now, the common English conception is 





12 Moore, P. C. 484; s. c. 1 Curteis, p. 640; and so Metcalf, J., in 6 Cush. p. 319. 
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that when he does have this and makes a prima facie case, 
the other party, and not he, is the one who then has the onus 
probandi ; so that then Baron Parke’s remark will apply to him.’ 
Baron Parke’s expression appears to be consistent with either 
view, since the duty of beginning and that of finally establishing, 
may rest upon different persons.2 (d.) A recent case in the 
Supreme Court of Connecticut? is a striking illustration of 
the perplexity that attends many attempts to deal with this 
subject in criminal cases. The defendant was prosecuted under 
a statute, for neglecting and refusing to support his wife. At 
the trial, under the usual plea of not guilty, he set up her 
adultery. The jury were charged that the defendant had the 
burden of proof to sustain the adultery beyond a reasonable doubt. 
A verdict for the State was set aside, and a new trial granted for 
misdirection. It was laid down by the court (Andrews, C. J.) 
that the burden of proof is on the government to prove its case 
in all its parts; that the issue is but one, the defendant’s guilt, 
and that whenever a defence is so proved that a reasonable doubt 
is caused as to any part of the case, the jury should acquit. 
But in setting this forth, the court at the same time says: 
“If the defendant relies upon some distinct substantive ground of 
defence not necessarily connected with the transaction, . . . as in- 
sanity or self-defence, or an a/zbz, or, as in the case at bar, the 
adultery of the wife, he must prove it as an independent fact... . 
It is incumbent upon the defendant to establish the fact... . All 
authorities agree that the burden is upon the State to make out 
its accusation . . . beyond all reasonable doubt... . When a 
defendant desires to set up a distinct defence, ... he must 
bring it to the attention of the court; in other words, he must 
prove it, . . . that is, he must produce more evidence in support 
of it than there is against it. When he has done this by a pre- 
ponderance of the evidence, the defence becomes a fact in the case 
of which the jury must take notice . . . and dispose of it accord- 
ing to the rule before stated, that the burden is upon the State to 





1Such is Baron Parke’s own use of the term in Elkin v. Janson, 13 M. & W. pp. 
662-3, and Lord Halsbury’s and Lord Watson’s in Wakelin v. London, etc. Ry. Co., 12 
App. Cas. 41; where also Lord Blackburn, having read Lord Watson’s opinion, remarks: 
“In it I perfectly agree.” See also Stephen, Dig. Ev. arts. 95 and 96, and L. J. Bowen, 
ante, p. 49. 

® See infra, p. 66. 

3 State v. Schweitzer, 57 Conn. 532 (1889). 
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prove every part of the case against the prisoner beyond a reason- 
able doubt.”! The court here avoid saying in terms that the de- 
fendant has any “ burden of proof,” but they say it in substance. 
If the defendant must establish the insanity or a/zbz by the pre- 
ponderance of the evidence, he has the burden of proving it. It 
would seem that the true theory of this case is that the defence 
has nothing to “ prove,” ? but has only to do what the court inti- 
mated in Com. v. Choate (105 Mass. 451), when it said: “ The 
evidence which tended to prove the a/zb, even if it failed to estab- 
lish it, was left to have its full effect in bringing into doubt the evi- 
dence tending to prove the defendant’s presence at the fire.” So 
here, defendant need not establish the adultery ; he need only bring 
the jury to a reasonable doubt about it; for, according to the theory 
of the case, hat is a reasonable doubt of the defendant’s guilt.® 

III. The subject is, of course, very intimately connected with 
that of pleading. 

(1.) It is important to notice further one or two peculiarities 
of the Roman law, already alluded to; for that body of law has 
given us the term onus probandi and a variety of often-quoted 
maxims about it. Under the system which prevailed in classical 
times, and for two or three centuries after the Christian Era, —a 
period which includes the great jurists whose responses are pre- 
served in the Digest, — the Przetor sent to the judex a formula con- 
taining a brief indication of the plaintiff’s claim, of the affirmative 
defence, if any, of the affirmative replication, if any, and so on, — 
with instructions to hear the parties and their witnesses, and then 
decide the case. No denials were mentioned in the formula, but 
each affirmative case was understood to be denied. Then fol- 
lowed a trial of each of these cases separately, — first, the plain- 
tiff’s; then, unless that failed, the defendant’s; and then, unless 
that failed, the plaintiff’s replication; and so on. What, in our 





1 For this exposition the court cite, among other cases, Brotherton v. The People, 75 
N. Y. 159, and the charge in Com. v, Choate, 105 Mass. 451; and they remark that 
this last charge was “held to be correct.” But surely this is misleading. The Massa- 
chusetts court held in effect that the charge was inconsistent and; in part bad, but that 
it contained its own antidote, and therefore the verdict might stand. 

2“ Tt is a prisoner’s burden, the only burden ever put upon him by the law, that of sat- 
isfying the jury that there is a reasonable doubt of his guilt.” R.H. Dana, arguendo, 
York’s Case, 9 Met. p. 98. 

3See the clear statements in State v. Crawford, 11 Kans. p. 44-5 (1873), and in 
Scott v. Wood, 81 Cal. 398 (1889). 
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system, is a plea in confession and avoidance, was, in the Roman 
system, merely a supposition of the truth of the opposite case, 
an anticipation of a possible proof of it, and an avoidance of it; 
nothing was really admitted. As illustrating this, I quote in a 
note from Professor Langdell’s clear account of a procedure which 
is thought to have “ differed but slightly in principle” from that 
of the period to which I now refer.! 

Now, under such a method, where every case presents, at the 
trial, a clear and unchangeable affirmation and denial, the phrase 
onus probandi (and so the leading Latin maxims about it) may 
have a very simple meaning. The proof, the burden of proving, 
belongs to the actor; it cannot shift, and cannot belong to the 
veus, whose function is not that of proving, but the purely 
negative one of repelling or making ineffective the adversary’s 
attempts to prove.” 

(2.) It would be possible to conduct legal controversies, as 
well as others, without any written or recorded pleadings, or in 
disregard of them. It has often been done. The convenient 
practice of trying cases upon agreed facts, whether resting on a 
statute ® or on the practice of the courts, will readily come to mind. 
As regards everything following the declaration in civil cases and 
the indictment in criminal cases, we are familiar in modern times 
with that state of things, — indeed the common law has always 
known it. An oral plea of not guilty and a written general 





1 Equity Pleading (2 ed.), ss. 4-14. “There were . . . as many stages in the 
trial as there were pleadings. The first stage consisted of the trial of the plaintiff's case 
as stated in the libel. For this purpose the plaintiff would first put in his evidence in 
support of his case, and the defendant would then put in his evidence, if he had any, in 
contradiction. The evidence bearing upon the libel being exhausted, the next stage was 
the trial of the exception, which proceeded in the same manner as the trial of the libel, 
except that the defendant began, he having the burden of proof as to his exception. In 
this manner the trial proceeded, until all the evidence bearing upon each of the pleas in 
succession was exhausted, each party being required in turn to prove his own pleading, 
if he would avail himself of it (s. 8). . . . Finally it will be found that all the essen- 
tial differences between a trial at common law and by the civil law, arise from this, 
namely, that by the common law a cause goes to trial with everything alleged in the 
pleadings on either side admitted, except the single point upon which issue is joined, 
while by the civil law it goes to trial with nothing admitted” (s. 12). This system has 
largely survived on the continent of Europe, in Scotland, and in our equity procedure. 

* This is equally plain in any simple case under our system, such as Hingeston z. Kelly, 
18 L. J. N. s. Ex. 360 (a neat case), and Phipps v. Mahon, 141 Mass. 471, a like in- 
stance, where the thing is well expounded. 

3 E.g., St. 15 & 16 Vic. c. 76, s. 46. 
*Co. Lit. 283. 
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denial are very common answers, whatever may be the real na- 
ture of the defence. It may be remembered that within a few 
years it was formally recommended by a committee of the lead- 
ing judicial and legal personages in England, appointed by the 
Lord Chancellor, that litigation should thereafter be conducted in 
the High Court of Justice without any pleadings. ‘ The com- 
mittee is of opinion that, as a general rule, the questions in con- 
troversy between litigants may be ascertained without pleadings.” 
The recommendation followed of a rule that “No pleadings 
shall be allowed unless by order of a judge.”! The substitute 
for pleadings which these propositions contemplated was a brief 
endorsement upon a writ of summons, indicating the nature of the 
plaintiffs claim, and a brief notice from the defendant of any 
special defence, such as the Statute of Limitations or payment. 
Although these suggestions were not in form adopted, yet English 
common-law pleading has come down to a very simple basis 
indeed; and so generally in this country. 

But whether there be pleadings or not, and whether they be 
simple or not, you come down, at some stage of the controversy, just 
as they did at Rome, upon a proposition, or more than one, on 
which the parties are at issue, one party asserting and the other 
denying. It may be that this issue is not stated in the pleadings and 
that it is left to come out at the trial, in the giving of evidence. 
An admission may, of course, end the controversy; but such an 
admission may be, and yet not end it; and if that be so it is 
because the party making the admission sets up something that 
avoids the apparent effect of his adversary’s facts; as subsequent 
payment avoids the effect of facts which show a claim in contract. 
When this happens the party defending becomes, in so far, the 
actor or plaintiff. In general, he who seeks to move a court to 
take action in his favor, whether as an original plaintiff whose 
facts are merely denied, or as a defendant, who, in setting up an 
affirmative defence, has the réle of actor (reus excipiendo fit actor), 
— must satisfy the court of the truth and adequacy of the grounds 
of his claim, both in point of fact and law.? But he, in every case, 
who is the true revs or defendant holds a very different place in 





1 This interesting report may be found in the London Times for Oct. 8, 1881. It is 
signed by Lord Coleridge, Lord Justice James, Justices Hannen and Bowen, the Attorney- 
General (James), the Solicitor-General Herschell, and others. 

* Bonnier, Preuves, i. 30 (4 ed.) : “ Celui qui doit innover doit démontrer que sa préten- 
tion est fondée.” 
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the procedure. He awaits the action of his adversary; and it is 
enough if he simply repel him. The reus has no duty of satisfying 
the court; it may be doubtful, indeed extremely doubtful, whether 
he be not legally in the wrong and his adversary legally in the 
right, and yet he may gain and his adversary lose, simply be- 
cause the inertia of the court has not been overcome, or, to use 
the more familiar figure, because the actor has not carried his 
case beyond the point of an equilibrium of proof, or, as the case 
may be, of all reasonable doubt.! Whatever the standard be, it is 
always the actor and never the reus who has to carry his proof 
to the required height; for, truly speaking, it is only the actor 
that has any duty of proving at all. Whoever has the duty does 
not even make out a prima facie case till he comes up to the re- 
quirement, and, of course, he has not, at the end of the debate, 
accomplished his task unless he has held good his case, and held 
it at the legal height, as against all counter proof. This duty, in 
the nature of things, here, as well as at Rome, cannot shift, except 
as the position of actor shifts; it is always the duty of one party 
and never of the other. But as the actor, if he weuld win, must 
begin by making out a case, and must end by keeping it good, 
so the veus, if he would not lose, must bestir himself when his 
adversary has once made out a case, and must repel it. And 
then, again, the actor may move and restore his case, and so on. 
This shifting of the duty of going forward with argument or 
evidence may go on through the trial. Of course, the thing that 
thus shifts and changes is not the peculiar duty of each party, — 
for that remains peculiar, z.¢., the duty, on the one hand, of making 
out and holding good a case which will move the court, and, on 
the other, the purely negative duty of preventing this; but it is the 
common and interchangeable duty of going forward with argument 
or evidence. ; 

(3.) The question of how it shall be determined whether a 
particular claim or defence be an affirmative one might seem very 





' Bracton, fol. 239 4; Bonnier, Preuves, i. 51 (4 ed.), remarks: “Nos anciens 
auteurs, de leur c6té, ont proposé divers expédients pour résoudre les questions douteuses. 
Les uns veulent qu’on tranche le différend par la moitié, ce que Cujas appelle avec 
raison anile judicium. D’autres proposent l’emploi du sort, emploi qui a été réalisé 
effectivement en 1644 dans la fameuse sentence des bichettes.’ He adds in anote: “ Par 
un juge de Melle qui avait fait tirer aux plaideurs deux pailles ou déchettes, qu’il tenait 
entre les doigts. Heureusement pour l’honneur de la justice, elle a été reformée par le 
parlement de Paris.” 
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simple, but often, in fact, it is not. It is far from being a mere 
question of the form in which a party phrases his claim or his 
defence, whether that be affirmative or negative. The general 
question might be answered on various principles. It might turn 
on the mere form of the pleadings, and in some instances it does.! 
In civil cases, and, in some jurisdictions, in criminal cases, mat- 
ters are often in no such simple condition. ‘ Undoubtedly,” says 
Mr. Justice Holmes, “ many matters which, if true, would show that 
the plaintiff never had a cause of action, or even that he never had 
a valid contract, must be pleaded and proved by the defendant; 
for instance, infancy, coverture, or, probably, illegality. Where 
the line should be drawn might differ, conceivably, in different 
jurisdictions.” (Starratt v. Mullen, 148 Mass. p. 571.) In gen- 
eral, the considerations of detail which affect this matter are those 
of precedent and of mere practical convenience, tempered by 
logic. Whatever they be, it is not my purpose to deal with them ; 
it is, as I have indicated before, too large a matter. If there were 
space, I should insert here the substance of Professor Langdell’s 
very valuable statement upon this subject; * but as there is not, I 
beg to commend it to the perusal of the reader. Bentham recog- 
nized the difficulties attending this subject, and offered as his 
chief and indispensable remedy “the restoration of that feature 
of primitive justice, — confrontation of the parties at the outset 
coram judice,” and the application of the maxim that he should 
have the burden “ on whom it would sit lightest,” z.e., who could 
fulfil the requirements with the least “vexation, delay, and ex- 
pense.” ® 

(4.) But now, keeping all this in mind, it is very important to 
remark certain sources of ambiguity. ‘ 

(a.) He who has to move the court and establish his case, has 
also, as we see, to go forward with the proof of it; the other 
may rest until then, and will win without a stroke if the first remain 
idle. This duty is generally given as the distinctive test of an 
affirmative case, — ‘Which party would be successful if no evi- 
dence at all were given.”* But when the actor has gone forward 
and made his prima facie case, he has brought a pressure to bear 





! See Professor McClain’s valuable article on “ The Burden of Proof in Criminal Prose- 
cutions,” 17 Am. Law Review, 892. 

2 Equity Pleading (2 ed.), ss. 108 e¢ seg. See also Pomeroy, Remedies, c. 4. 

3 Bentham, Works, vi. 139, 136. | * Amos v. Hughes, 1 Moo. & Rob. 464. 
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upon the veus, which will compel him to come forward; and he 
again may bring a pressure to bear upon the acéor that will call 
him out. This duty of going forward in response to the pressure 
of a prima facie case, or of a natural or legal presumption, — a 
duty belonging to either party, — is, in its nature, the same as that 
which rests upon the actor at the beginning, and which is put 
as the distinctive test of an actor, it is merely a duty of going 
forward. This fact was perceived, and it led to a use of the 
test, which imperceptibly draws the mind away from the 
notion of an affirmative case, to something quite different. 
“As, however,” says Best,’ “the question of the burden of 
proof may present itself at any moment during a trial, the test 
ought, in strict accuracy, to be expressed thus, viz.: Which party 
would be successful if no evidence at all, or no more evidence, as 
the case may be, were given?” Now, when this has been said 
and accepted, all notion of a duty that is limited to the beginning 
of a case is thrown away, and so every circumstance that discrim- 
inates the actor and the veus. We aretold that we may know him 
who has the burden of proof by considering whether, at any given 
moment, a party would lose if the case stopped then and there. 
But that is a test that may apply to either party, for it points toa 
situation in which either may find himself, that of having the 
duty of going forward. In short, the test for the burden of 
establishing has become a test which is good only for the burden 
of producing evidence. This duty now comes prominently for- 
ward, and the other is lost sight of. Meantime, this change is un- 
observed. And, as we have but one term for the two ideas, it gets 
used now for one and now for the other; and, again, in a way 
which makes it impossible to say what is the meaning; and so there 
is no end of confusion. 

(4.) Another source of ambiguity relates to the “ shifting” of 
the burden of proof. We see that the burden of going forward 
with evidence shifts from side to side, while the duty of 
establishing his proposition is always with the actor, anc never 
shifts. But as we have only one phrase for the two ideas, we say, 
alternately, that the burden of proof does and does not shift. And 
then still another ambiguity. The burden of establishing is some- 
times called “the burden of proof upon the record,” and it is as- 
sumed that the record shows the full allegations of the parties. 


1 Evid. s. 268, and so Bowen, L. J., in Abrath v. N. E. Ry. Co., 11 Q. B. D. 440. 
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But in fact, as we have seen, the record very often indeed fails to 
do that, and when the general issue is pleaded the denying party is 
often allowed in his evidence to set up affirmative defences.' So 
far as the record shows us anything in such a case, the plaintiff is 
the actor, and the burden of establishing the proposition of the 
case appears to be upon him. nd yet, since his adversary may 
offer evidence of an affirmative case, and when he does, becomes the 
actor, and has, with his affirmation, the burden of establishing it, 
this burden of establishing has shifted, because a new proposition 
has been introduced. The real fact is, that under this mode of 
pleading the point of time required for setting up the affirmative 
| case is different from that fixed where the pleading is scientific ; in- 
| stead of requiring that it be disclosed before the pleadings are 
ended, it is allowed to be made known during the progress of the | 
trial, and the sense in which we say that the burden of proof has 
shifted is that sense in which, under a strict rule of pleading, 
it would be said to shift while the pleadings are going forward, 
being first upon the plaintiff, “ shifting” to the defendant when he 
pleads in confession and avoidance, and remaining fixed at the end 
where the last purely negative plea leaves it. In both cases the 
burden of establishing is said to “shiic,” in the sense that a new 
affirmative case has been disclosed, which carries with it the duty 
of making it out. It remains just as true as ever that the burde 
of establishing a given proposition in issue never shifts, z.¢., it i} 
always upon the actor; but since new issues may be developed ai 
the trial, we say that the burden of establishing shifts during the 
trial. Accordingly we find that Chief Justice Shaw, in the very 
act of starting the peculiar practice which has since existed in 
: Massachusetts of limiting the meaning of the term “ burden o7 
: proof” to the one meaning of the actor's duty of establishing his 
: proposition, lays it down that, “Where the party having the 
burden of proof gives competent and prima facie evidence of a 
P fact, and the adverse party, instead of producing proo’ which 
would go to negative the same proposition of fact, proposes tc 
show another and a distinct proposition which avoids the «ffect of 
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1 Such is a very common doctrine about the defence of contributory nggligence. 
Ind. R.R. Co. v. Horst, 93 U.S. 291; Wakelin v. Ry. Co., 12 App. Cas. 41% In Mis- 
souri (Stone v. Hunt, 94 Mo. 475), as'in Ireland (Dublin, etc. Ry. Co. v. <lattery, 3 
App. Cas. 1155), the defendant must plead contributory negligence specially. <,ee Hub- 
bard v, Harden Exp. Co., 10 R. I. p. 254; and compare Hutch. Carriers, § 76°-8. 
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it, there the burden of proof shifts, and rests upon the party pro- 
posing to show the latter fact.”? 

It is common now, in Massachusetts, to say that “the burden 
of proof never shifts.” * 

(c.) Another source of ambiguity lies in the relation between 
legal presumptions or rules of presumption, and the burden of 
proof. What is true of these phrases in one sense may not be true 
in another. When it is said that the burden of establishing lies 
upon the actor, this refers to the total proposition or series of 
propositions which constitute his disputed case. As when in an 
action for malicious prosecution® the Master of the Rolls said: 
“ The burden of proof of satisfying a jury that there was a want of 
reasonable care lies upon the plaintiff, because the proof of that ... 
is a necessary part of the larger question, of which the burden of 
proof lies upon him.” Suppose, then, that it be settled in any 
case, upon the principles, whatever they be, which govern the 
question, that the burden of establishing a given issue is upon A, 
and that upon some detail of this issue a rule of presumption 
makes in favor of A, ¢.g., that he has to establish a will, and that 
the presumption of sanity helps him as to this one element of his 
proposition ;* or that he has to establish the heirship of a child, 
including its birth of certain parents, in wedlock, and legitimately, 
and that the presumption applying in such cases helps him as to 
the last point;® on the supposition, I say, that in any given case 
the burden of establishing is thus fixed, and that the presumption 





1 Powers v. Russell, 13 Pick. 69, 77 (1832). 

2 As in 142 Mass. p. 360; but this, even under the existing practice in Massachusetts, 
is not quite true, for after the answer there need be no replication; while anything is open 
to the plaintiff at this stage. By the St. 1836, c. 273, special pleas in bar in Massa- 
chusetts were abolished in all civil actions, and the general issue substituted. This had 
been the law as to certain sorts of action before. Of the condition of the law as it stood 
after this change Mr. B. R. Curtis, afterwards Mr. Justice Curtis, said (Report of Com- 
missioners on the Massachusetts Practice Act, Hall, p. 139): “ He who now surveys 
what remains sees every plaintiff left to inhabit the old building, while all others are 
turned out of doors.” The “ Practice Act” of 1851, prepared by these Commissioners, 
abolished the general issue in all but real and mixed actions and substituted a stricter 
system. But this strictness was in part done away the next year, when the first Practice 
Act was repealed, and a new one enacted. Under this one, now in force, no pleadings 
are required after the defendant’s answer (compare St. 1851, c. 233, s. 28, with St. 
1852, c. 312, s. 19), and the old looseness still exists from this point on. 

3 Abrath v. The N. E. Ry. Co., 11 Q. B. D. p. 451. 

* Sutton v. Sadler, 3°C. B. N. s. 87. 

5 Such a case may easily be constructed out of Gardner v. Gardner, 2 App. Cas. 723. 
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thus operates as touching a part only of the total proposition, 
how does this affect the duty of the actor? Of course it does not 
touch the burden as regards the whole issue, which covers not 
only the presumed thing, but more. Does it then transfer to the 
other the duty of establishing a part of the issue? If so, we may 
easily suppose a variety of presumptions, which would split up 
the issue in a manner very confusing to a jury or even a judge. 
What happens in such a case seems rather to be what the Romans 
called a levamen probationis, t.e., the presumption has done 
the office, as regards a particular fact, of prima facie proof, so 
that the actor need not in the first instance go forward as to this 
matter; his case is proved by this, without evidence, just as it 
would have been by such an amount of evidence as makes a prima 
facie case. Of course his case may not be finally proved thus, for 
he must meet the defendant’s counter proof, and must make good 
his total proposition not merely at the beginning but at the 
end of the trial. 

Such is the import of the case of Sutton v. Sadler,’ where, in an 
action of ejectment by an heir-at-law against a devisee, the court 
held it a misdirection to instruct the jury that the heir-at-law was 
entitled to recover unless the will was proved; but when the ex- 
ecution of the will was proved the law presumed sanity, and, 
therefore, the burden of proof shifted and the devisee must pre- 





13 C. B. N. .s. 87, and so Symes v. Green, 1 Sw. & Tr. 401. So Baxter v. Abbott, 7 
Gray, 71 (1856), where a decision on an appeal from a decree of a court of probate 
allowing a will, sustained the ruling (p. 74) that “the burden of proof was on the 
appellee to show to their [the jury’s] reasonable satisfaction that the testator was of 
sound mind when he executed the instrument in question; that the legal presumption, 
in the absence of evidence to the contrary, was in favor of the testator’s sanity, and that 
the appellee was entitled to the benefit of this presumption, in sustaining the burden of 
proof which the law put upon him.” ‘We all agree [p. 83] that it [ ‘ the legal pre- 
sumption’ ] does not change the burden of proof, and that this always rests upon those 
seeking the probate of the will.” And so Brotherton v. The People, 75 N. Y. 159 (1878, 
Church, C. J.), and People v. Garbutt, 17 Mich. 9 (1868, Cooley, C. J.); Dacey v. The 
People, 116 Ill. 555; and a great number of criminal cases in this country holding the 
like; to the effect that the burden of establishing sanity in an indictment for murder is 
upon the government, that the presumption of sanity puts upon the defendant the 
burden of going forward with evidence upon this question, but does not affect the duty 
of ultimately sustaining sanity, — a fact, which, upon the theory of these cases, is none 
the less a part of the government’s case because it is impliedly and not in terms alleged. 
This doctrine was adopted in Massachusetts as regards the defence of idiocy, an original 
absence of natural capacity, in Com. v. Heath, 11 Gray, 303 (1858), and by Chief Justice 
Gray and Morton, J., as to insanity in general, in Com. v. Pomeroy (Wharton, Homicide, 
(2d ed.), Appendix, 753, 754,756); and it is understood to be now the law in that State. 
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vail unless the heir-at-law established the incompetency of the 
testator, and, if the evidence made it a measuring cast and left 
them in doubt, they ought to find for the defendant. The court 
held, on the contrary, that while the presumption of sanity freed 
the defendant from the need of proof in the first instance, it did 
not relieve him of the fixed, unshifting burden of making out his 
case of a valid will. In this case there is much talk about whether 
the presumption of sanity be a presumption of law or of fact. 
Is not this an idle discussion? There is no rule of legal reasoning 
which is more commonly called a presumption of law than this, 
which, prima facie, attributes sanity to human beings. That it is 
a rule of presumption and a legal rule there is no doubt. The 
important question in any particular instance is what is the effect 
and operation of the rule, not what its name is. And in Sutton 
v. Sadler the result is that where the case is an affirmative one, 
the effect of this legal rule of presumption, on a part of the actor's 
case, is that of making out a prima facie case on this part, and 
not that of shifting or otherwise affecting the burden of establish- 
ing this part of the case. 

It is true then that “ presumptions shift the burden of proof,” 
in the sense of the duty or going forward with evidence. Anu in 
this sense they relieve at the outset, as touching the thing pre- 
sumed, him who has the duty of establishing; they are always 
levamen probationis. It is also true that rules of presumption 
may fix the duty of establishing, because they are rules of law; 
and a rule of law which determines who has the affirmative case 
may be cast in the form of a presumption; this is a very common 
form of expressing all sorts of rules of law. But it is not the nature 
of rules of presumption, simply as such, to determine the duty of 
establishing the thing presumed, while it is their nature to fix the 
duty of meeting the presumption, z.¢., of coming forward with argu- 
ment or evidence. When, therefore, if ever, a rule of presumption 
does fix the duty of establishing, it is because of what may be called 
an outside reason, ¢.g., the existence of a statute or a rule of the 
substantive law which imparts to the presumption this quality of 
determining the affirmative side; or, to speak exactly, it is the 
statute or the substantive law that determines it, and not the 
rule of presumption.! It must be firmly held in mind that rules 





To illustrate what is meant by this, let me refer to a passage in Professor Langdell’s 
powerful and remarkable book on Equity Pleading (2 ed.), ss. 117 and 118. In actions 
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of presumption are adopted for a variety of reasons; that they 
are not fixed merely with reference to litigation and procedure, but 
are a part of the machinery for the general administration of justice. 
They are propositions which, for any purpose, fix the legal equiva- 
lence of one set of facts with another. The need of them comes up 
very often in considering whether a given fact, as death, or life, or 
title, has been sufficiently proved, but often, also, in determining 
merely what the substantive law of property or persons may be.! 
The validity, then, of this proposition that a presumption of law 
fixes the burden of proof (in the sense of establishing), depends on 
the question whether in any given instances it fixes the affirmative 
or the negative character of a case for purposes of procedure; and 
since that question has to be first determined, there seems to be no 
need of introducing the notion of presumption at all. 

IV. As regards a proper terminology for the conceptions now 
indicated by the “burden of proof.” It seems impossible to 
approve a continuation of the present state of things, under which 
ideas of great practical importance, and of very frequent applica- 
tion, are so imperfectly and dubiously intimated. What can be 
done? Of courses that are theoretically possible there are three ; 
to abandon the use of this phrase and choose other terms, or to 





to recover property, he says, the foundation of them is the plaintiff's present ownership; 
it will not, therefore, be enough to allege that he or his ancestor once had a good title 
unless on proof of that “the law will raise a presumption that the plaintiff owns the 
res now,” or, as it is again put, “that he continues to own it until his death;” but there 
is such a presumption; had the right of alienation been coeval with the right of property, 
this would probably have been otherwise; but under the feudal system, as regards land, 
there was no such right of alienation, ‘When alienation came to be allowed, the 
presumption, of course, ceased to be conclusive, but it remained until rebutted; 
and, as there has been nothing to destroy it, it doubtless continues to exist to this day,” 
etc., etc. 

The conception here appears to be that the former rule of real property was a con- 
clusive “ presumption of law,” that the statute made it a rebuttable presumption of law, 
and that this presumption of law fixes the “ burden of proof” and so determines who 
holds the affirmative case (sees. 108). But why bring in the term or the notion of 
‘*presumption”? Does it not all come down to this that a former rule of the substantive 
law has been changed by statute, and that he who would avail himself of the statute 
novelty must set up and prove the matter that entitles him to it,—according to the principle 
of the rule (Stephen, Pleading (Tyler’s ed.), 295, note y) that “‘ regulations introduced by 
statute do not alterthe forms of pleading at common law.” The rule, in this instance, 
which determines the affirmative case, seems to have nothing to do with any notion of 
presuming the continuance of a state of things which is notoriously obsolete, and the 
“ presumption ” appears to be a mere form of expression. 

1On this subject the writer begs to refer to an article on ‘‘ Presumptions and the Law 
of Evidence ” in 3 Harv. Law Rev. 141. 
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fix upon it one of the two meanings now in use, and find another 
phrase for the other. In favor of the first course, there are the 
obvious reasons of clearness and precision. But it would be a 
mere dream to imagine that the phrase could ever be wholly ban- 
ished from legal usage. We might as reasonably expect to exclude 
it fromm the common speech of men. Use it we must. 

It remains only to choose in what sense it shall be used. Or 
shall we say here also, that it is hopeless to make a change? No 
doubt it is difficult, but it cannot be hopeless. A change is simply 
necessary to accurate legal speech and sound legal reasoning; 
and we may justly expect that those who have exact thoughts, 
and wish to express them with precision, will avail themselves of 
some discrimination in terminology which will secure their end. 
Particular courts, or judges, or writers, may adopt the course of 
discarding this phrase altogether and substituting other terms; 
that is an intelligible plan. But if any one prefers to follow the 
course which seems certain to be taken by the current of legal usage, 
that of retaining the phrase in some sense or other, he will be 
driven, if he would speak accurately, to tie up the term to a 
single meaning. Which then shall it be, that of going forward with 
proof, or that of establishing a given proposition in the upshot? 

(a.) In favor of the former there seem to be these considera- 
tions: (1.) It is the meaning that the term has in common 
speech. Whoever, men say, asserts a paradoxical proposition, 
has the burden of proof. But equally, they say, whoever supports 
his paradoxical proposition by sufficient evidence to make it 
probable, shifts the burden of proof, and now his adversary has 
it upon him!. (2.) This is also a common legal usage.! 
(3.) It is a very comprehensive sense, for it includes not merely 
the duty of meeting a prima facie case against you, but also that 
of meeting a presumption, and that of going forward at the 
beginning. This last may be fixed upon the plaintiff by a mere 
rule of practice, as in Massachusetts,” irrespective of his true 
place in the procedure; or by the same considerations which de- 
termine whether a case is affirmative or negative; but, however 
fixed, the duty itself is in its nature merely the duty of going for- 
ward with the argument or the evidence, a duty wholly separable 
from that of finally establishing. 





1See ante, p. 49. 
? Dorr v. Bank, 128 Mass. p. 358; Page v. Osgood, 2 Gray, 260. 
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(4.) In favor of the other meaning it may be said (1) that it is 
the one which is prominent in the Roman law and in countries 
which have the Roman system of pleading; and (2) that for this 
exclusive sense there is a certain body of legal authority, e.g., that 
it has been formerly adopted as the only proper usage by one of 
our best courts, the Supreme Court of Massachusetts, and, in par- 
ticular opinions, has been approved by other tribunals and judges.! 
But (1) as to its use in the Roman system, although it would be 
desirable to harmonize our use of the term onus probandi with 
theirs, that cannot well take place so long as our conceptions, our 
methods of legal procedure, and the questions which enter into our 
legal discussions are so unlike theirs? It may be observed also 
that the immediate intuitus of the phrase, as used in that system, 
was rather to the duty, at the beginning, of going forward with 
evidence, than to the duty at the end, of holding the case made 
out; these two things, as I have said, are quite separable. 
According to the Roman conception he who had furnished evi- 
dence at the outset had furnished prodatio. If counter evidence 
were offered, he must, indeed, keep up his probatio ; but the notion 
of probare and probatio was answered by a prima facie case. 
(2) As regards the fact, that there is high authority for fixing 
upon the phrase the single meaning of a burden of establishing, 
it may be doubted whether experience favors a continuance of this 
experiment. Chief Justice Shaw began it in 1832,° and not, as I 
venture to think, with a sufficient recognition of the fact that 
the other use of the phrase was also perfectly well fixed in legal 
usage. During the following twenty-eight years of his most 
valuable judicial life, he was able to hold the terminology of his 
court with fair success to the new rule, and to establish it in that 
State. But the example of this strictness has not, I believe, been 
followed. The discrimination thus boldly marked has been recog- 
nized often in other courts, and this meaning allowed and even 
preferred, or suggested as the only proper one, in particular opin- 
ions; but, so far as I know, no other court has undertaken to dis- 
tinctly and steadily reject the other meaning. 

Let me illustrate the difficulties that have attended the Massa- 
chusetts experiment. In 18404 Chief Justice Shaw restates his view, 
and calls the other use of the word “ a common misapprehension of 





1 See ante, p. 50. * See ante, pp. 46, 55. 
3 Powers v. Russell, 13 Pick. 69, 76. 4 Sperry v. Wilcox, 1 Met. 267. 








68 HARVARD LAW REVIEW. 


the law on the subject.” But in 1842! the opinion of the court 
distinctly lays down the other doctrine: ‘“ The [auditor’s] report 
being made evidence by the statute, it necessarily shifted the 
burden of proof; for being prima facie evidence, it becomes con- 
clusive where it is not contradicted or controlled.” In 1844 (Taunton 
Iron Co. v. Richmond, 8 Met. 434) the reporter, afterwards Mr. 
Justice Metcalf, gives a decision of the court (Shaw, C. J.) that 
an auditor’s report is prima facie evidence for the party in whose 
favor it is made, and adds in his head-note the expression, “ and 
changes the burden of proof.” In 1848? the court (Metcalf, J.) 
state that, in a suit by the payee of a promissory note against the 
maker, “the burden of proof is on the maker” to establish want 
of consideration. But two years later,* they say that the burden 
of proof is on the plaintiff, and remark (Fletcher, J.) of the pre- 
vious case that “ there is a sentence in this opinion which may be 
misunderstood; . . . [quoting it]. This must be understood to 
mean that the burden of proof is on the maker to rebut the prima 
facie case made by producing the note, otherwise the prima 
facie evidence will be conclusive.” In this same year, 1850,* 
the court (Metcalf, J.), while distinguishing, in the case of an 
alteration in a writing, between “the burden of proof” and the 
“burden of explanation,” define the burden of proof in terms 
borrowed from Baron Parke, but not understood by him or in 
English legal usage to be limited to the duty of establishing: 5 
“ The effect . . . would be that if no evidence is given by a party 
claiming under such an instrument, the issue must always be 
found against him; this being the meaning of the ‘burden of 
proof.’ 1 Curteis, 640.” In 1858° the court (Dewey, J.) re- 
mark upon the fact that the Chief Justice of the lower court had 
used the phrase in another than “the more precisely accurate use 
of the term ... as now held by the court,” but they conclude 
that it did not mislead the jury. In 18597 the judge below ruled 





1 Jones v. Stevens, 5 Met. 373, 378, Hubbard, J. 

?Jennison v. Stafford, 1 Cush. 168. 

3 Delano v. Bartlett, 6 Cush. 364, 368. It may well be doubted whether this case rests 
upon the true analysis of the substantive law; but it is still followed in Massachusetts, 
eg., in Perley v. Perley, 144 Mass. 104 (1887), and, to some extent, elsewhere. 

4 Wilde v. Armsby, 6 Cush. 314, 319. 

5See ante, p. 53 

6 Noxon v. DeWolf, 10 Gray, 343, 348. 

7 Morgan v. Morse, 13 Gray, 150. 
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that “the burden of proof was upon the defendant to . . . con- 
trol the auditor’s report,” and the court (Bigelow, J.) is obliged 
again to set forth the discrimination between “ the technical sense” 
of the burden of proof and the other; and then follows what looks 
like a confession that their exclusive use of the word had not 
gained any firm hold inthe seven and twenty years since Judge 
Shaw had begun it. ‘This mode of using the phrase, though 
somewhat loose and inaccurate, zs guite common, and where not 
improperly applied to a case, so as to confuse or mislead the 
jury, cannot be held to be a misdirection.” ! 

Considering, therefore, that the widest legal usage, both in 
England and here, applies the term “ burden of proof” in a sense 
which is satisfied by making out a prima facie case; that this sense 
covers the greater variety of situations, viz., not merely the case 
of one who has a prima facie case, or a presumption against him, 
but also that of him upon whom rests the duty of going forward 
with evidence at the beginning ; and that it corresponds with the use 
of the phrase in ordinary discourse,— it would seem wise to fix 
upon it this meaning only, and to employ for the duty of making 
out a given proposition, some term, like that, already widely used, 
of the burden of establishing; in other words, to adopt the mean- 
ing which is so carefully stated by the Lord Justice Bowen in 
Abrath v. North-Eastern Railway Co.? 

V. Whereabout in the law shall we place the subject of the 
burden of proof? It is common in our system to treat of it, when 
treated at all, in books on evidence; and the result is that it is 
little discussed, for it does not belong there.® It belongs, as the 
law of evidence does, to the auxiliary, secondary, “adjective” 
part of the law; but it is by no means limited to the situation 





1 The opinion goes on: “ In this sense it was manifestly used in this case. The atten- 
tion of the court was not called to the distinction between that evidence which was suffi- 
cient to impeach and overcome a prima facie case, and that which was necessary to 
sustain the issue on the part of the plaintiff. . . . It would have been more correct for 
the court to have instructed the jury that the report of the auditor in favor of the plain- 
tiff was prima facie evidence, and sufficient to entitle him to a verdict, unless it was im- 
peached and controlled by the evidence offered by the defendant. But we see no reason 
to believe that the instruction given was not properly understood, or that the defendant 
was in any way aggrieved thereby.” See also the difficult exposition in Wilder v. Cowles, 
100 Mass. 487 (1868). 

2 See ante, p. 49. 

3 Bentham, Works, vi. 214. ‘‘This topic [the onus probandi] . . . seems to be- 
long rather to Procedure than to Evidence.” 
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where parties are putting in “evidence”; it applies equally 
where the “evidence” is allin. It covers the topic of argument, 
of legal reasoning; and equally of reasoning about law and about 
fact; while the law of evidence relates merely to matter of fact 
offered to a judicial tribunal as the basis of inference to another 
matter of fact. To undertake to crowd within the limits proper 
to the law of evidence the considerations necessary for the de- 
termination of matters of a far wider scope, like those questions 
of logic and general experience and substantive law involved in 
the subjects of Presumption and Judicial Notice,’ and that com- 
pound of considerations of the same character, coupled with 
others relating to the history and technicalities of pleading and 
mere forensic procedure, which lie at the bottom of what is called 
by this name of the “ Burden of Proof,’—to attempt this is to 
burst the sides of the smaller subject and to bring obscurity 
over the whole of it. And, moreover, it is to condemn this topic, 
so important in the daily conduct of legal affairs, and so much 
needing a clear exposition, to a continuance of that neglect, and 
that slight and merely incidental treatment which it has so long 
suffered. 


Fames B. Thayer. 
CAMBRIDGE, May, 1890. 





ELEVATED ROAD LITIGATION. 


HE case of Story v. N. Y. Elevated R.R. Co., 90 N. Y. 122, 
presented to the court of last resort in the State of New 

York a problem in the decision of which was involved a larger 
amount of property rights than ever came before an Ameri- 
can tribunal, unless, perhaps, in the telephone cases. And the 
case also teemed with as many interesting, important, and varied 
legal questions as any one case could present. It was sud generis 
and novel in the matters in controversy. It was twice argued by 
the flower of the New York bar. It considered and laid down 
what are the rights in the highways that abutters on public streets 
possess. It determined what is and what is not a legitimate and 





13 Harv. Law Rev. 141; ib. 285. 








ELEVATED ROAD LITIGATION. 71 


ordinary use of the public highways. It passed upon grave ques- 
tions of the right of the legislative power to delegate to corpora- 
tions the right of acquiring property by eminent domain. And, 
owing to the unusual circumstances under which the elevated 
roads in New York City were constructed and put into operation, 
there followed from the decision as a necessary consequence some 
of the prettiest questions as to the measure of damages and as 
to the possessor of those damages that a court is often called to 
pass upon. , 

The action was brought to restrain the defendant from the con- 
struction of an elevated railroad in front of the plaintiff’s ware- 
houses on Front street in New York City. It was found by the 
court below that the railroad would obscure to a limited extent 
the light in the plaintiff’s building, and render the same flickering 
and less useful for business purposes, and would tend to depreciate 
the usefulness and value of the premises. But it was also found 
that the acts of the defendants were authorized by the Mayor and 
Commonalty of the city of New York, and were lawful.’ 

In the Court of Appeals the judgment was reversed and an in- | 
junction decreed against the defendant, not to issue, however, until 
it had a reasonable opportunity to acquire the plaintiff’s property 
by condemnation proceedings. What was the property which the 
court found the plaintiff had that the defendant would appro- 
priate, and on what ground did the court find the plaintiff to 
possess such property? It was proven that the land where the 
plaintiff’s building was, had originally belonged to the city of 
New York, and had been conveyed by the city to Mr. Story’s 
predecessor in title in 1773. The court did not decide whether or 
not the language in the deed conveyed the fee to the centre of the 
street. But they determined that whether the plaintiff owned the 
fee or not, yet there was a covenant created by the language of 
the deed that the street should be forever maintained as a public 
street. The deed contained a covenant on the part of grantees to 
build and erect at their own expense certain streets, and among 
others the one in question, “which said several streets shall for- 
ever thereafter continue and be for the free and common passage 
of, and as public streets and ways for, the inhabitants of the said 
city, and all others passing and returning through or by the same, 





1 See case below, reported in 3 Abbott’s N. C. 78. 











72 HARVARD LAW REVIEW. 


in like manner as the other streets of the same city now are, or 
lawfully ought to be.” 

Having come to the conclusion that there was this covenant on 
the part of the city, they had next to determine whether the pro- 
posed elevated railroad and the operation of trains thereon was a 
usage of the street contrary to this covenant, or whether it was a 
use which the municipality could lawfully appropriate public streets 
for, from which usage any damages the plaintiff might suffer were 
but incidental damages such as property owners often suffer with- 
out entitling them to legal relief. They came to the conclusion 
that an elevated structure such as the one proposed was not a 
usage of the street which could be granted without making com- 
pensation. 

There were two lines of their own decisions before them when 
the Story case was determined which, if not inconsistent, at least 
presented a sharp divergence as to what changes in the use of a 
street took away property from an abutter so as to entitle him to 
compensation. 

On the one side were their own decisions in the surface railroad 
cases holding a street railway a legitimate street use;! on the 
other side were their decisions that such easements as the defend- 
ant sought to appropriate were property.” 

The decision was rendered by a vote of four to three. The 
opinions of Danforth and Tracy, JJ., held in effect that light, air, and 
access to one’s property from the street on which it abuts were 
property, and property that had been paid for presumably when 
the abutter purchased his property, and that because this court 
had held that a street surface railway was a legitimate use of the 
street, it was no way inconsistent to hold that a radically differently 
operated railway was not an ordinary and legitimate street use. 
The opinion of Earl, J., for the minority was in substance that an 
elevated railroad duly authorized for the necessities of the people 
of the city of New York was just as much a use of the street that 
was now proper as was a street surface railway at the time the 
prior decisions were rendered, and that an elevated railroad could 
not be held an unlawful street use without overruling their own 
prior decision in the surface railway cases. 





1 People v. Kerr, 27 N. Y. 188; Kellinger v. Forty-second Street Railway, 50 N. Y. 206. 
* Arnold v. Hudson River Railroad Company, 55 N. Y. 661; Doyle v, Lord, 64 N. Y. 
432. 
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It would be perhaps presumptuous in the writer to enter into 
any discussion as to which opinion was correct law, after the able 
presentation of each question by the respective advocates and 
judges. But I think every one must admit that the conclusion 
reached by the majority of the court was consonant with every 
natural sense of justice. No one can really suppose that such an 
appropriation of the streets as was made in 53d street or Pearl 
street, New York City, was ever contemplated or dreamed of by 
either the municipality or the abutting property owners when these 
streets were laid out. And whatever view may be held as to the 
effect of the elevated railroads on value in some streets in New 
York City, on these streets there can be no question a serious in- 
jury was done to property by the construction of elevated rail- 
roads. Nor does the court seem to have violated the principle of 
stare decisis in reaching the conclusions it did. Tracy, J., very 
satisfactorily says, ‘‘ The fact that a particular structure is found to 
be consistent with the uses of a street is no evidence that a dif- 
ferent structure is not inconsistent with such uses.” There is no 
similarity between a surface horse railway and an elevated road. 
And it would indeed have been a startling suggestion if the court 
had held that any use of a public street which might be convenient 
for the use of the people of the city could legally be authorized 
by the Legislature. To the writer it has always seemed that the 
decision in Story v. N. Y. Elevated Railroad Company was a most 
desirable conclusion — all the more worthy of praise because of 
the clamor with which the argument was pressed of the great 
benefit conferred upon the city of New York by these elevated 
roads. 

The decision in the Story case, carefully considered as it was, 
and clear and satisfactory as it would seem to be in the principle 
it laid down, was not to be permitted to stand without a desperate 
attempt to reconsider and overrule it, or at least to limit its effect 
within a very narrow compass. It remained for the court in the 
case of Lahr v. Metropolitan, 104 N. Y. 268, to reiterate the 
doctrine of the Story case in even more decided language. In 
this second case it was argued by the defendant that the doctrine 
of the Story case only applied to cases where there existed the 
peculiar covenant in the deed. And had this view prevailed it 
would have resulted in putting an end to the great mass of the 
elevated litigation. A large proportion of the territory over which 
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the elevated roads of the city extend is in streets where a qualified 
fee of the street is conferred or vested in the city without any 
specific covenant in a conveyance from the city as in the Story 
case. The language of the Act of 1813, under which most of the 
streets in the city were opened and laid out, is as follows: “In 
trust, nevertheless, that the same be appropriated and kept open 
for a part of a public street . . . forever in like manner 
as the other public streets . . . in the said city are and of 
right ought to be.” But in the Lahr case the court, after assum- 
ing as their rule of conduct the principle of the Story decision, said 
that wherever the opinion in the Story case led they felt bound 
to go, and held that under these street-opening acts there was just 
as definite a trust created on the part of the city as in the case of 
a covenant like that in the Story case, and that the abutting owners 
being liable to assessment for street purposes it would be little 
short of “legalized robbery” if these benefits could at the next 
moment be taken from them. 

There remained still one more resource for the elevated railroad 
companies to deny their liability. There were a few streets on 
the line of their road, where there was not a covenant from the 
city, as in the Story case, nor were they opened under the act of 
1813, as in the Lahr case. (Pearl street and the Bowery are ex- 
amples.) It has always been contended that in these ‘ Dutch 
brief” cases at least there is no liability to the property owner. 

The argument to support this contention is based upon the 
theory that these streets were originally Dutch highways, and sub- 
ject to Dutch law; that by the law of the Dutch the municipality 
owned the fee of the streets subject to no trust in favor of the 
abutting property owners; and that when the English succeeded 
to the control of Manhattan Island in these streets the rule of the 
Dutch law prevailed. The case of Dunham v. Williams! is the 
chief case relied upon as an authority for this position. That was 
a case holding that where a highway was laid out prior to the 
capitulation of the Dutch, the title of the government to it became 
absolute, as that was the rule of the civil law, and the Dutch 
made it a condition of their surrender that they should remain in 
the enjoyment of their own customs as to inheritance. 

The argument has been repudiated by the Supreme Court of 
New York, by the Superior Court of the City of New York, and 
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by the Court of Common Pleas for the City and County of New 
York.' All these courts have interpreted the Lahr case as laying 
down the broad doctrine that every abutter on a public street as 
such is possessed of certain easements in the street, which are 
property which cannot be taken from him without compensation. 
But the leading case on the Dutch brief question is that of Aben- 
droth v. N. Y. Elev., reported in 54 Superior, 417, and nowargued, 
but not, at the time of writing, decided by the Court of Appeals. 
There would seem, however, to be little doubt that the case 
will be affirmed, and the Dutch brief question determined against 
the railroad companies by our Court of Last Resort. The whole 
theory of these elevated road cases as hitherto expounded by that 
court has been that abutters on public streets have, as such abutters, 
certain property in the streets which they cannot be deprived of 
without compensation. This property has been deduced from their 
liability to be assessed for street openings and improvements (see 
language of Ruger, C. J., in Lahr case, dz supra). That liability 
is just as coextensive on Pearl street as on any other street in 
New York City. And whoever may own the fee of the streets and 
whatever law may have prevailed there, yet while they do exist as 
public streets, it would be an artificial and illogical position to in-- 
terpret the right of property owners upon them as differing from 
those on any other street in the city. It is to be expected that the 
decision of the Court of Appeals in the Abendroth case will settle 
forever the rule that every abutter on any public street has prop- 
erty rights in the streets of which he cannot be deprived without 
compensation. 

We have been considering hitherto what rights of property have 
been found to exist in abutters on public streets; a no less mooted 
question has been in many cases to whom that property belongs. 
The elevated roads were built and put in operation throughout the 
city in the years 1876 to 1879. It was not until 1882 that the 
Story case finally fixed a liability upon the companies. Mean- 
while much property abutting on the line had been transferred, 
the grantors in some cases reserving “ all causes of action whether 
in law or in equity against the elevated railroads for loss of rents 
or depreciation of value of the property,” but commonly convey- 
ing without any reservation. 





1See Hine v. N. Y. Elev., 27 N.Y. St. R. 303; Mortimer v. N. Y. Elev., 25 N. Y. St. 
R. 872; and Kane v. N., Y. Elev. R.R., 6 N. Y. Weekly Supplement, 526, 
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Let us consider first the ordinary case where real estate is trans- 
ferred without any reservation. Every layman and many of the 
bar, not familiar with the course of this litigation, have asserted 
that the damages belong to the person who owned at the time the 
roads were built. His grantee purchased the property at a re- 
duced price from the very fact of the road being there, and it has 
been argued with much apparent plausibility by the railroads that 
the seller is entitled to the damages. There is a great deal of 
abstract justice in this argument, but the law has been interpreted 
otherwise, — Glover v. Manhattan,! where Ingraham, J., says: 
“It can make no difference at what time he became the owner of the 
property, but he is entitled to be protected against an unauthorized 
appropriation, whether it was acquired by him before the defend- 
ants appropriated it, or the day before the commencement of the 
action.” 

The writer has always thought a different rule would have been 
much more in harmony with justice. Yet the decision in New 
York State could not have been otherwise without unsettling the 
law of realty, and doing much more injury by making poor law 
to meet an exceptional hardship. In many States these roads 
would have been held to have committed a permanent trespass, 
and the cause of action to have accrued when they were built. 
But in New York the whole tendency is to regard such trespasses 
as continuing, every day constituting a new trespass and a new 
cause of action.” 

It is partly on this ground that the defence of laches has been 
so continually overruled by the courts in the equity action. 

In a suit at law a property owner cannot recover the permanent 
damage to his property. He can only recover the damages that 
have accrued for the six years of trespasses prior to instituting the 
action, provided he has owned the property for six years.2 The 
practical way in which property owners have obtained full dam- 
ages past, present, and future has been by maintaining an action 
in equity to enjoin the operating of the road. Another reason 
why a court of equity will take jurisdiction is to avoid a multi- 
plicity of suits. The courts decree an injunction and award the 
property owner as incidental relief the rental damage that he has 





151 Superior Ct. 1. 
? Uline v. N. Y. Cent, R.R. Co., 101 N. Y.98; Pond v. Met. Elev. Ry. Co., 112 N. Y. 186. 
3 Pond vw, Metropolitan, supra. 
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suffered to the date of the trial accruing within six years prior 
to the commencement of the action. But an optional clause is 
invariably inserted in the decree of injunction somewhat in this 
form: — 


That upon tender to plaintiff within thirty days from the date of 
this judgment of the sum of $10,000 for the easements in South Fifth 
Avenue, appurtenant to the premises described in the complaint, plain- 
tiff deliver or cause to be delivered to the defendant a conveyance and 
release from himself conveying and releasing to the defendant the right 
to use the street for the defendant’s present structure and the operation 
of defendant’s railroad as at present operated and maintained, and in the 
event that said money is so tendered to the plaintiff no injunction shall 
issue herein. 


In this neat method a court of equity has been able to dispose 
of the whole litigation at once, and as matter of fact to award 
full damage. But this alternative clause has always been regarded 
as a favor to the defendants to enable them to avoid the injunc- 
tion. Should they see fit to submit to the injunction they could 
do so.! 

Hence, when property is conveyed absolutely, the purchaser 
taking all the right attaching to property is not to be prevented 
from enforcing his rights simply because he paid no more than the 
property was worth with the road there. The seller having parted 
with the fee, of course cannot enjoin trespasses on property he has 
ceased to own, and as the Pond case shuts him out from maintain- 
ing an action at law to recover the permanent damage, he can only 
recover for the trespasses during his ownership accruing within six 
years prior to the commencement of his law action. 

Although the law is not quite so definitely settled in the first 
case where he has reserved all cause of action the same rule 
doubtless will prevail. One cannot reserve a cause of action to 
accrue in the future. And a reservation of the easements would 
be in derogation of his deed, as they are of no value detached 
from the land to which they are incident. So that practically such 
a reservation is of no avail to benefit the seller. 

We pass now to the question of damages. In the Lahr case? 
the court said: — 





1Eno v. Metropolitan, 56 Superior, 313. 
2104 N. Y. 268. 
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The structure here and the intended use cannot be separated and 
dissected, and it must be regarded in its entirety in considering the 
effect which it produces upon the property of the abutter. 

However the damages may be inflicted, provided it be effected by 
an unlawful use of the street, it constitutes a trespass rendering the 
wrong-doer liable for the consequences of his acts. 


The Drucker case! illustrated the application of this rule: — 


Smoke and gases, ashes and cinders affect and impair the easement 
of air. The structure itself and the passage of cars lessen the easement 
of light. The drippings of oil and water, and possibly the frequent 
columns, interfere with convenience of access. These are elements 
of damage even though the necessary concomitants of the construction 
and operation of the road and not the product of negligence, for they 
abridge the land-owners’ easements and to that extent, at least, are sub- 
jects for redress in an action for damages. 


Whether noise from the operation of the road is a proper 
element of damage is still a question not passed upon definitely 
by the Court of Appeals. In Taylor v. Met.” and in Kane v. Met- 
ropolitan * noise has been held a proper element of damage. 

The argument against recovery for noise is that an abutting 
owner has no easement of quiet in the street. The argument in 
favor of allowing it has been the language in the Lahr opinion and 
the general argument that such a noise is not an ordinary street use. 
Similarly, whether “loss of privacy” is an element of damage is still 
an open question. It is argued on the one side that a property owner 
certainly has no easement of seclusion on the street, or, as one 
eminent counsel for the road expressed it, persons might walk on 
tall. stilts past one’s premises, yet they would not be held liable; 
on the other side it is argued that any use of a street which ex- 
poses the occupants of property to unusual gaze and inspection 
from the public is not an ordinary street use, and hence is a use to 
which the street cannot be subjected without compensation. 

We pass now to the question as to whom the past damages 
belong in the case of a leased estate. As we have seen, at law a 
property owner can recover the damages for the past trespasses 
committed within six years prior to the commencement of the 
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action, or if he has not owned for six years previous to the time 
of instituting a suit, then he can recover for the trespasses com- 
mitted between the time of his acquiring title and the beginning 
of the action. 

In equity we have also seen the court will, as incidental relief 
to the remedy of an injunction, award past damages accruing 
within six years prior to the commencement of the action down 
to the date of the trial.. Suppose, however, that a little more 
than six years before beginning an action a property owner 
leases property, say for five years. Is he entitled to recover 
damages accruing during the pendency of the lease? It has been 
plausibly argued that to him it was a matter of complete indiffer- 
ence whether during this lease the road is in operation or not, 
that the cessation of the road would not make his rent a bit 
higher until his lease expired. It has also been argued that 
as long as the premises are in possession of a tenant, the land- 
lord is not entitled to the possession and is not the proper person 
to sue for a trespass. 

The first argument seems clearly fallacious. It proceeds on the 
assumption that the cause of action accrued more than six years 
before the action was commenced, and hence is barred under the 
Statute of Limitations. The truth is that the cause of action that 
accrued within six years was anticipated as likely to occur more 
than six years ago, so that it is only the anticipation that is barred, 
not the cause of action which was for trespasses committed within 
six years, although foreseen as likely more than six years pre- 
viously, because they were a continuing trespass that had already 
been existing several years before the lease was made. And it 
was the fact of the certainty of these trespasses being committed 
these six years that fixed the rate of rent, not the fact they had 
been previously committed. The second argument is, however, a 
more serious one. Was the landlord the proper party to recover 
at all for the past trespasses? Ordinarily, when premises are in 
the possession of a tenant, the tenant, not the landlord, is the proper 
plaintiff to sue for a trespass to the realty, unless it be one affect- 
ing the inheritance. So that while the landlord could maintain an 
action in equity on the ground of restraining an injury to the in- 
heritance, he could not recover the past damages. The Superior 





1Glover v. Manhattan, 51 N. Y. Superior Ct., at p. 18. 
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Court in a second Mortimer case! have allowed a recovery of past 
damages by the landlord on the ingenious theory that the tenant 
is not in possession of these easements, because the landlord only 
leased to him what he himself was in possession of. A truer 
ground, if it could be reached without violating established princi- 
ples, would be to award the damages to the landlord, because he, 
not the tenant, suffered them. 

We come now to the question, of what date shall the damage be 
assessed, — a very important inquiry in view of the policy pursued 
by the management of the roads in New York City. If lots were 
vacant in 1878, when the elevated roads were put in operation, 
but now support costly structures, it is obvious the damage to-day 
may be much greater than it was in 1878. Of which date is it to be 
assessed? Can a person deliberately erect a building on a vacant 
lot, with an elevated road running by the lot, and then compel the 
court to include in the estimate of damages the injury to the build- 
ing as well as to the lot? In many cases this difficulty is a more 
apparent than real one, for the real damage is the injury to the 
use of the lot, which perhaps would only be evidenced by the in- 
jury to the lot with a building upon it. In other words, the 
estimate of damages would be the same in either event. Still, 
there might be and are some cases where, as a vacant lot, the land 
was worth, say, $50,000 before the road, and would be worth 
$40,000 as a vacant lot to-day. Assuming there would have been 
no change in selling value but for the railroad, the damage to a 
vacant lot would be $10,000. We now take the same lot and put a 

building upon it; to-day it is worth $75,000. We prove that an 
identical building, on a parallel street, where lots were just as 
valuable as in the street in question before the road was built, is 
now selling for $95,000; that our building, were no road there, 
would presumably be worth $95,000 also. Is not the damage to 
our lot and building $20,000 now? In other words, can a property 
owner improve his land and then charge the trespasser with it? 
The case of Campbell v. Seaman? was the chief authority relied 
on by the property owner’s counsel in the case of Kenkele v. 
Manhattan Railway Company.? The Kenkele case laid down the 
law to be that the damages must be assessed as of the time of the 
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trial, that the roads being trespassers could not invoke the rule of 
damages they might have had the benefit of had they acquired the 
property when they built their road. If this Kenkele case be 
affirmed at the Court of Appeals, it must result in compelling the 
railroads to pay an increased compensation for all the lots recently 
built on along their line in the upper part of Manhattan island. 
In the Kenkele case the court say that the sole question is what 
enhanced value these easements would give to the property to-day, 
for apart from the property to which they attach they are worth- | 


’ less. 


In Tallman v. Metropolitan, decided by the Court of Appeals, 
April 15, 1890, it was held that a property owner has the right to 
make any reasonable use of his land, when not acting “ wantonly,” 
and can recover the damage done to his land zx the use to which 
it is put, but that he cannot recover past damages to vacant lots, 
assessed on the theory that but for the road having come there 
he would have built upon them. 

We have considered for what kind of damages a recovery may 
be had, who is entitled to the damages, and of what date they are 
to be assessed. There remains the single question, how to prove 
them. The building of the elevated roads in New York City 
shifted somewhat real-estate values. Add to the uncertainty 
in our problem the natural increase in values in some portions of 
the city from extraneous causes, and we find it a complicated 
problem to attain justice to all parties. Two late decisions of the 
Court of Appeals have introduced another disturbing feature. 

In McGean v. Manhattan Railway Company ' there is a dictum 
that testimony as to what the property would be worth to-day 
without the elevated road is incompetent if properly objected to, 
although in that particular case the judgment was not reversed, 
because it was held that there was abundant competent testimony 
to sustain the verdict of the jury. And yet that question was the 
very one the court or jury had to decide. Where property has 
had a rental value for years, it may be possible to get at the per- 
manent damage to the fee without such testimony; but how are we 
to get any testimony that is not open to this objection when 
property has been improved since the road came? As the 
Kenkele opinion (supra) says, unless such testimony is competent 





127 N.Y. State Reporter, 337. 
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the whole matter would be merely guess-work, and the plaintiff 
left without any means of proving his damage. 

In the case of Newman v. Metropolitan Elevated Railway Co., 
decided by the second division of the Court of Appeals, March 4, 
1890,' it was ruled that the defendants were entitled to offset 
against the damage any special benefit conferred upon the prop- 
erty in question by the maintenance of the road, the location of its 
stations, etc. A reference to the General Railroad Act of the 
State ® and to the “ Rapid Transit Act ” ° will show that they con- 
tain this provision, that Commissioners of Appraisal in fixing 
compensation shall not “make any allowance or deduction on 
account of any real or supposed benefit which the party in interest 
may derive from the construction of the proposed railway.” 

It is difficult to see how the decision in the Newman case is 
good law. The court rest their decision on the theory that it is 
for consequential damages that a recovery is permitted in most of 
these cases, and that it is only where property is actually taken 
that no offset of benefit is allowed. But the very idea at the 
bottom of all the elevated decisions in that court was that prop- 
erty had been taken. It is difficult to perceive why the second 
division have not overruled the first, or else shifted the ground of 
liability. 

The Newman opinion also says that general benefits due to 
public improvements and the construction of railroads are not such 
as the companies are entitled to offset, and that the property 
owner is entitled to them. 

The true rule of damages is certainly the difference between the 
value of the property without the road taking these easements and 
its value with them taken. If the rents have depreciated so much 
per year, and the court is of the conclusion that the decrease is 
attributable to the trespasses of the railroads, we have one method 
of reaching the fee damage by a proper capitalization. Suppose 
they have increased slightly, does it follow that there still may be 
no depreciation occasioned by the road? Perhaps the two parallel 
streets on the east and west have increased 25% more. May not 
the two increases be a direct benefit occasioned by the road itself, 
and can a property owner complain because -his property has not 





1 Probably 118 N. Y. 
? Chapter 140 of the Laws of 1850. 
3 Chapter 606 of the Laws of 1875. 
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been benefited as much as other streets by these roads? Can 
the roads claim that property has not been damaged by them, 
though it may sell for its old figure, when all the neighborhood 
east and west, north and south, has shown a much higher increase? 
Does not a restriction on the use of property necessarily entail 
some damage? Is ita fair criterion to say that a sale for $23,- 
00O in an inflated currency in 1873 is higher than a sale for 
$20,000 in currency on a gold basis in 1890? All these interest- 
ing questions I will only hint at as showing what a field of inquiry 
we have now touched. They are still unsettled questions which I 
do not feel justified in more than alluding to. 

This very hasty glance at the elevated railroad litigation in New 
York will have served the writer’s purpose, if it has helped in any 
way to show that, no matter how novel may be a legal problem, 
and no matter how great may be the interest involved, as long as 
the United States possess honest courts and a well-trained bar 
there will be found a way to meet all new problems and to reach 
satisfactory results; a way to promote public enterprise without 
injuring the individual citizen. This is the real benefit of the 
Story decision. This is the real lesson that it teaches. These are 
the two golden rules of jurisprudence it enunciated: First, “ Sic 
utere tuo ut alienum non ledas;” and the second is like unto it, 
“‘ Private property shall not be taken for public purposes without 
compensation.” 


Edward A. Hibbard. 
New York, April, 1890. 





TAXATION OF PIPES IN PUBLIC STREETS. 


AN interesting question of law, and one upon which the courts 
are in hopeless disagreement, arises when a tax is levied 
‘spon iron pipes laid by private parties in the public streets by 
permission of the local authorities. Common examples of such 
pipes are gas and water mains laid by private corporations. 

The fundamental inquiry is as to the nature of the interest of 
the corporation in the mains after they have been laid. Four 
theories have been held by the courts. 
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I. I Tennessee it is held that the pipes remain the personal 
property of the company.! 

II. In Iowa it is held that they are affixed to the land on which 
the main works or sources of supply are situated, and are taxable 
as real estate of the company in the town where that land lies, 
though they may run into another town.” 

III. In Rhode Island it is held that they are affixed to an ease- 
ment which the company possesses in the soil of the street, and 
are therefore real estate of the company where they lie? They 
are taxed, then, not as an easement of such value, but as actual 
tangible real estate owned by the company as appurtenant to its 
easement. 

IV. In England it is held that they are affixed to the soil, and 
are, therefore, real estate; but that they are only occupied, not 
owned, by the company.* This view is apparently held in New 
York also.5 

To consider the less tenable views first, it seems clear that the 
theory of the Iowa court cannot be sustained; though it is sup- 
ported, it is said, by the practice of the assessors in at least one 
other Western State. It seems to have at least three fatal flaws. 
First, it is opposed to the facts. The water-mains in that case 
were no more affixed to the water-works than to the street-hydrants 
or to the land of consumers; as, for instance, a bridge is equally 
affixed to each bank of the river. Secondly, it is opposed to 
every other decided case in which the subject is considered. 
Thirdly, it is opposed to common sense. 

The Rhode Island case is based on a phrase of Lord Campbell 
in his decision in the Chelsea water-works case, so far as it is 





1 Memphis Gas-Light Co. v. The State, 6 Coldw. 310. 

? Appeal of The Des Moines Water Co., 48 Ia. 324. 

3 Providence Gas Co. v. Thurber, 2 R. I. 15. 

* Compare King v. Brighton Gas-Light Co., 5 B. & C. 466, with Chelsea Water-works 
Co. v. Bowley, 17 Q. B. 358. In the former case the company was held to be an 
occupier of land in the parish through which its pipes ran, and, therefore, to be liable to 
the poor-rate. In the latter case the company was held to have no interest (7.¢., owner- 
ship) in the land through which the pipes ran, and, therefore, not to be liable to the land- 
tax. In the former case it was distinctly held that the pipes were not personal property, 
but were affixed to the soil; the contrary having been urged by the company’s counsel. 
The effect of these two cases is, therefore, as stated in the text. 

® People v. Assessors of Brooklyn, 39 N. Y. 81. The decision is, that the pipes were 
not affixed to any land of the company, and, therefore, not taxable to it as real estate 
belonging to it. The court seems to take it for granted that the pipes were real estate. 
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based on any authority; and this phrase really lends no aid to the 
Rhode Island decision. It is a novel idea, that a chattel can be so 
affixed to an easement as to become the real property of the 
owner of the easement. If, for instance, the owner of a right of 
way should affix stone steps to the land, would they not pass to 
the owner of the land? Could they be claimed as affixed to the 
right of way? There are other objections to the Rhode Island 
theory, but this seems conclusive. 

It remains to consider whether the pipes are personal property. 
It seems to me that they clearly are not, and that the English and 
New York theory is preferable to that of Tennessee. The pipes 
are put in the ground to remain there, or to be removed only 
when they become worn out and it is necessary to replace them 
with other pipes. Suppose the license of the company to use the 
streets were revoked, the company would clearly have no right, 
after that, to dig up its pipes. This is, to be sure, consistent with 
continued ownership by the company; but intention settles the 
question whether or not they become part of the realty, and the 
fact that the company can remove its pipes only with the concur- 
rence of the authorities is important as indicating a probable 
intention that they shall remain in the soil. 

In fact, when a worn-out pipe is replaced by a new one, the old 
iron is carried away by the company. But this is consistent with 
the theory that the pipe is part of the realty. Suppose a tenant 
chooses to repair a brick walk on the leased premises, putting in 
new bricks; would he not be entitled to the old ones? Could the 
landlord bring trover if he destroyed them? Much more shéuld 
it be so here. The company having a right to do so enters the 
land and severs certain old iron from the soil; the iron becomes a 
new article of property, and may well go to the company. 

Suppose, instead of laying pipes through the streets, a gas or 
water company should dig a tunnel, cementing the sides of it to 
prevent leakage. There can be no doubt that the cement would 
become part of the realty. Is there any difference when iron is 
used in place of cement for the same purpose? As iron pipe is it 
not functus officio, having become the wall of a tunnel, to be re- 
moved, if at all, not as iron pipe but as old junk? 

This view, which is that of the English courts, seems to me the 
only one tenable. If it is correct, the remaining question is 
merely one of interpretation of the statute providing for taxation. 
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It is in the power of the Legislature to tax the company for the 
pipes. This may be done, as in New York, by a special provision 
making the pipes real estate of the company for purposes of taxa- 
tion,’ or as in Massachusetts, by taxing the value of the company’s 
franchise, which is of course, in an indirect way, taxation of the 
pipes, since the value of the franchise includes the value of the 
pipes.” An expedient holding gas-pipes to be part of the ma- 
chinery of manufacture? is questionable in point of fact; if in fact 
they were part of the machinery of the company, they might well 
be taxed to it as such, though the legal ownership were in another. 
In the absence, however, of a special provision of the statutes, 
pipes in the public street should be taxed neither as the real estate 
nor as the personal property of the company that lays them. 
Foseph H. Beale, Fr. 
Boston, January, 1890. 





1 Laws of 1881, c. 293. 

? Dudley v. Jamaica Plain Aqueduct Corporation, 100 Mass. 183. 

3 Com. v. Lowell Gas-Light Co., 12 All. 75; Memphis Gas-Light Co. v, The State, 
6 Coldw. 310. 
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THE appointment of the Hon. Jeremiah Smith to the Story profes- 
sorship must be a cause of satisfaction to all friends of the Law School. 
Judge Smith comes of an old and well-known New England family ; 
his father, who was Chief Justice and Governor of New Hampshire, 
and the intimate friend of such men as Fisher Ames and Daniel Web- 
ster, was one of the most distinguished men in the history of his State. 
Judge Smith was born in 1837, graduated at Harvard College in the 
Class of 1856, and then studied law, spending a year at the Harvard 
Law School. In 1867, at the age of thirty, and only six years after leav- 
ing the Law School, he was appointed a justice of the Supreme Court 
of New Hampshire. This position he resigned in 1874 on account of 
ill-health, and he has since practised law at Dover. He has beena 
member of the examining committee for admission to the New 
Hampshire bar, and has lately published for the use of students an 
admirable list of cases selected from the reports of that State. Judge 
Smith’s very interesting address on the legal profession, recently deliv- 
ered at the college conference, is fresh in the recollection of all who 
heard it. 


Mr. SAMUEL WILLISTON has been appointed Assistant Professor at 
the Law School. Mr. Williston graduated at.Harvard College in 1882 
and at the Law School in 1888. In that year he won the Harvard Law 
School Association prize by an essay on the ‘‘ History of the Law of 
Business Corporations before 1800,” * and on graduation he was chosen 
to represent his class in the Commencement exercises. He was private 
secretary to Mr. Justice Gray, of the United States Supreme Court, in 
the following year, and since then he has practised law in Boston in 
connection with the firm of Hyde, Dickinson, and Howe. 








A course of lectures on the Law of Damages, by Mr. Joseph 
Henry Beale, a graduate of Harvard in 1882 and of the Law School 
in 1887, is also announced for next year. Mr. Beale has been for some 
time assisting in the preparation of a new edition of Sedgwick’s 
Measure of Damages, and is the author of an article on ‘* Tickets” 
in t Harvarp Law ReEvIEw, 17, which has attracted much attention. 





1 This essay may be found in 2 Harv. L. Rev. 105, 149. 
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Tue Council of the Harvard Law School Association submits the 
following report of membership on May 1, 1890. The Association 
now numbers 1,361 members (an increase of 398 members since Janu- 
ary 1, 1890), representing forty-two States and Territories, and distributed 
as follows: — 








Alabama, 5 | Maryland, 16 | Tennessee, 5 
Arkansas, 3 | Massachusetts, 577 | Texas, 8 
California, 35 | Michigan, 15 | Utah, 3 
Colorado, 13 | Minnesota, 19 | Vermont, 4 
Connecticut, 14 | Mississippi, 1 | Virginia, 3 
Dakota, 3 | Missouri, 44 | Washington, 5 
Delaware, 9 | Montana, 2 | West Virginia, 4 
Dist. Columbia, 24 | Nebraska, 3 | Wisconsin, 9 
Florida, 1 | New Hampshire, 16 | New Brunswick, 21 
Georgia, 7 | New Jersey, 22 | Nova Scotia, 9 
Illinois, 60 | New York, 179 | British Columbia, 1 
Indiana, 11 | North Carolina, 2 | U.S. of Columbia, 1 
Iowa, 10 | Ohio, 76 | France, I 
Kansas, 2 | Oregon, 4 | Austria, I 
Kentucky, 16 | Pennsylvania, 44 | Japan, a 
Louisiana, 3, | Rhode Island, 19 -—— 
Maine, 28 | South Carolina, I Total, 1,361 


Similar tables may be found in the Review of April, 1888 (Vol. 
II. p. 43), and of December, 1889 (Vol. III. p. 226). 





TuHE Law Quarterly Review’ dismisses the case of Reg. v. Collins 
with the following rather contemptuous observations: ‘* That a man 
who puts his hand into your pocket axzimo furandz is not guilty of an 
attempt to steal if the pocket is empty, savours more of casuistry than 
common sense. Yet Reg. v. Collins (g Cox, C. C. 497) so decided. 
The Court of Crown Cases Reserved is not ‘ satisfied’ with this deci- 
sion (Queen v. Brown, 24 Q. B. Div. 357). Probably no one is but 
Mr. Bill Sykes.” It may be suggested with great respect that the 
opinion of Mr. Justice Barrett in People v. MZoran® contains arguments 
which have ‘ satisfied” judges of some eminence, and which do not 
appear to have been answered in any reported case. 





THE Jurist of last November contains a remarkable account of 
a Swedish trial, in which a medical student sued a doctor for hypno- 
tizing him against his will. The defendant was enterprising enough 
to follow up his previous offence by hypnotizing all the plaintiff’s wit- 
nesses and making them contradict themselves and behave in a generally 
irrational manner; and this course of action so bewildered the judge 
that instead of committing the defendant for contempt, a step which 
would seem to have been quite justifiable under the circumstances, — 
unless, perhaps, he feared to meet with the same fate as the witnesses, — 
he adjourned the case for the purpose of calling in medical assistance. 
The reader cannot but fear that some of the picturesqueness of this 
anecdote is attributable to the fact that it comes by way of ‘‘ one of the 





1 VI. 237. 
254 Hun, 279; cited in 3 Harv. L. Rev. 375. 
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evening papers;” yet it is impossible to read Dr. James’s interesting 
paper on the ‘** Hidden Self” in the March ‘+ Scribner’s” without re- 
flecting on the part which hypnotism may yet play in the law. It 
is strange to think of our jury system and present judicial machinery 
applied to some of the many questions which the subject may raise, 
more especially in the criminal law ; but up to the present time it does 
not seem to have come before the courts of this country. 

In France, however, there have been such cases, an account of 
which, together with a very learned and valuable discussion of hyp- 
notism in its legal aspects, will be found in a recent work of M. Jules 
Liégeois,’ Professor of Jurisprudence at Nancy. This book is an elabo- 
rate treatment of the subject and contains facts of great importance to 
medical jurisprudence. The author believes that there are serious 
dangers in hypnotism with which the law may be called upon to deal, 
and he gives many striking experiments to show how the hypnotized 
person may be made the victim of fraud or crime, or may, by means 
of the post-hypnotic suggestion, be used as a tool in the hands of 
another.? In the latter case, M. Liégeois is of opinion that the law 
should regard the hypnotizer as the criminal, treating the subject as 
legally irresponsible. 

Among the few occasions when the question has actually come up in 
court is a remarkable case some twenty-five years ago in which a 
beggar had enticed from her home, under very peculiar circumstances, 
the daughter of respectable French peasants. He was arrested, and the 
magistrate put to two doctors the question whether the accused ‘* could 
by the influence of magnetic passes have destroyed her moral liberty 
to such an extent as to give his acts the character of rape.” The doc- 
tors answered in the affirmative, and at the trial, which resulted in a 
conviction, other experts were called and testified before the jury to the 
same effect. M. Liégeois points out that the physicians seem to have 
imperfectly understood the nature of the ‘* magnetism” of which they 
testified, but that the circumstances of the case were such as entirely to 
confirm the theory that the prisoner exercised a hypnotic influence over 
his victim. The facts of a more recent case, where the memory of a 
girl convicted of theft was awakened by hypnotism, and it was thus 
discovered that she had secreted the missing article while in a state of 
somnambulism, bear a strange resemblance to the main incident of 
Wilkie Collins’s ** Moonstone.” 





In a note appended to the report of a recent criminal case on 
appeal in one of the Southern States (State v. Baker, 10 S. E. Rep. 
639), the presiding judge takes occasion to protest against the pre- 
vailing practice of incorporating into a bill of exceptions, whenever the 
evidence is brought into question, the stenographer’s report of the pro- 
ceedings in the lower court. It not only, the judge claims, renders 
the record vague and voluminous, and involves the State and individ- 
uals in much unnecessary expense, but it also throws upon the judges 





1De la Suggestion et du Somnambulisme dans leurs Rapports avec la Jurisprudence et la 
Médecine Légale. Paris, Octave Doin, 1880. 

2In an article entitled “‘ Hypnotism and Crime” in the April ‘ Forum,” Dr. Charcot, who 
belongs to a different school from M. Liégeois, states his belief that the danger of such a use of the 
hypnotic suggestion is much overrated; his views seem, however, to be connected with the pecu- 
liar doctrines of his school. A treatise on Hypnotism by Dr. Bjérnstrém, of Stockholm, recently 
translated for the Humboldt Library, also contains a readable, though rather thin, chapter on 
Hypnotism and the Law. 
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of the higher court a great deal of burdensome and needless labor. 
That there is reason in the complaint will be admitted when the length 
of the report of this same case, sent up in a bill of exceptions on the 
ground that the verdict was contrary to evidence, is stated. It covers 
eleven hundred and five large pages of print, of which nine hundred 
and fifteen pages relate to the evidence, and ninety to the examina- 
tion of jurors, all in the form of questions and answers. With this 
volume before him, it cannot be wondered that the judge complains. 
The labor of ‘fishing up the evidence in fragments from such muddy 
waters,” as a Georgia judge terms it, is no slight task, and consumes 
much time badly needed for public business. The judge urges that 
when the motion is for a new trial on the ground that the verdict is 
contrary to evidence, the bill of exceptions should certify the facts 
proved and give the entire evidence. He is undoubtedly right, 
and the only wonder is that the judges confine themselves to complain- 
ing, when it would seem as if they had the remedy in their own 
hands. 





A vivip picture of society in Mississippi before the war is presented 
in a recent book by Mr. Reuben Davis,’ the sole survivor of the bar of 
Mississippi of fifty years ago. It was the Age of Chivalry, and the 
prosaic rules: of the common law were not allowed to interfere with 
the rules of honor. The result is that many things in this book give 
our ideas of the majesty of the law arude shock. Murder seems to 
have been regarded as rather laudable than otherwise. Mr. Davis 
resigned his position of District Attorney to avoid prosecuting 
his friends for killing their fellow-citizens. He defended over two 
hundred charged with murder, no one of whom was hung. Perhaps 
this spirit of leniency was fostered by the grand carousal in which the 
judge and jury participated, which followed an acquittal; but of course 
the great reason was that every one was expected to kill those with 
whom he quarrelled, and none would vote to hang another for doing 
what he himself would have done under the same circumstances. One 
marvels, however, that the district attorneys did not tire of indicting. 
Even in the presence of the court the haughty Southerner could with 
difficulty curb his fiery spirit. Mr. Davis, one of the most courteous, 
refined, and popular men in the State, tried to cut the throat of a judge 
for whom he had the highest respect, but whom he thought had fined 
him unjustly. In a case in which the passion of the spectators became 
aroused the position of the judge was precarious if his rulings dis- 
pleased them. We read that a certain ruling as to the admissibility of 
evidence was received with a storm of indignation by the spectators. 
‘*Yells, curses, and even tears attested the fervor of their emotions. 
The court saw its danger and hastily recalled the witness.” We must 
be careful, however, not to assume that justice was administered after 
the frontier style. Cases like the above were of course the rare excep- 
tion. All the technicalities of the common-law pleading were in full 
force ; the law, except in the case of homicide, was effectively admin- 
istered, and we are assured that fraud and corruption of all kinds were 
detested. 





1 Recollections of Mississippi and Mississippians. 
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LECTURE NOTES. 


[These notes were taken by students from lectures delivered as part of the regular course of in- 
struction in the School. They represent, therefore, no carefully formulated statements of doctrine, 
but only such informal expressions of opinion as are usually put forward in the class-room. For 
the form of these notes the lecturers are not responsible. ] 


Tue StTatuTE oF Fraups, Section 17.— (From Professor 
Thayer's Lectures.) —It has been said’ that the Statute of Frauds 
was the result of *‘a case of frightful perjury;” but this is quite too 
trivial an explanation for so comprehensive and elaborate a piece of law 
reform. Probably it was an afterclap of the Commonwealth —a period 
full of ideas that went to the root of things, in law as well as in 
politics. This spirit survived the Restoration, and at the beginning of 
the reign of Charles II. committees were appointed to continue the en- 
deavors after reform which had been carried forward in the time 
of the Commonwealth. Finch (Lord Nottingham) was on one of the 
committees, and these labors culminated in the Statute of Frauds. To 
the far-reaching propositions of legal reform made in the Common- 
wealth, and Sir Matthew Hale’s connection with them, you may find a 
clue in a valuable paper in 3 Juridical Society Papers, 567, 597, and in 
6 Somers’s Tracts, 177-245. It is Hale and Nottingham who are gener- 
ally credited with the chief hand in bringing out the Statute of Frauds. 

We may fairly conjecture that the condition of the law at this time, as 
to proof of ‘matters of fact, may well have had an important influence. 
In 1670, about six years before the statute, Bushell’s case* had put an 
end to the old mode of restraining jurors by fines and imprisonment ; 
and the attaint was no longer workable. Yet Bushell’s case expressly 
recognized the old character of the jury as still existing, and allowed 
their rightful power to decide cases on their own knowledge without 
any evidence at all, and in disregard of any that might have been given. 
A method of checking jurors in the exercise of this power by grant- 
ing new trials had indeed begun, but it was a novelty and was not 
worked out till later. This was, of course, a most unsatisfactory state 
of aflairs, against which the statute appears to furnish protection, in 
a great variety of cases, by requiring a particular kind of pre-appointed 
form, not merely as a necessary kind of evidence to submit to a tribu- 
nal as their basis of inference, but as constituting a prerequisite ground 
of action, or, in some cases, an optional defence. 

This exclusion, in certain cases of casual oral evidence and require- 
ment of pre-constituted evidence in the shape of a writing, is the most 
conspicuous and characteristic feature of the Statute of Frauds. But 
it is by no means its only method or its only aim, as is shown by an 
examination of the whole instrument. Sections 10, 11, 12, 15, 16, 18 
illustrate its wider scope. It is a various and most comprehensive 
piece of work. 

There is an important and obvious difference between section 
4 and section 17, in that the former is satisfied by a memorandum 





1 For instances see 4 Kent’s Commentaries, 517; Ladd’s Will, 60 Wis. 187; 8. C.; 4 Gray’s Cas. 
Property, 347. 
2 Vaughan, 135. 
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in writing only, whereas, in section 17, a writing is one of various 
alternatives. A comparison of these alternatives (‘‘accept part of 
the goods so sold and actually receive the same, or give something 
in earnest to bind the bargain, or in part of payment”), with the 
things named in our old books as the badges of a completed 
transaction of sale (Glanvil, Book x. ch. 14; Bracton, 61 4), shows, not 
so much a close resemblance, as substantial identity. The old writers 
speak of payment (wholly or in part), earnest, and ¢raditio. What 
the expression ‘* acceptance and actual receipt” in section 17 means is a 
matter still in debate; but the conjecture is more than probable that the 
writer of the section meant to indicate in an emphatic way the old ¢ra- 
ditio. Apart from the writing, then, the alternatives of section 17, being 
of equal operation with a writing, appear to correspond to the old com- 
mon-law emblems of an executed transaction of sale ; for by the common 
law, though the power of two persons was always recognized to pass 
and receive title at once by parol, if that were their intention, such an 
intention was not supposed to exist without some of these badges of a 
completed sale. As these requisites were the marks of a sale as dis- 
tinguished from an agreement to sell, it is not unnatural that section 17 
should have been formerly supposed to apply to executed transactions 
only. There is, indeed, considerable reason to think, as an original 
question, that such was the intention of the drawers of the statute, clearly 
as the interpretation is now settled to the contrary. Observe that 
executory contracts of sale are included within the provision as to 
contracts not to be performed within a year ; and that the maxim xoscztur 
@ socits would put upon section 17 the interpretation of meaning an ex- 
ecuted sale, because that part of the statute is occupied with devises, 
trusts, judgments, and the like — things that operate as conveyances 
and carry title. 

It is very important to take a general view of the Statute of Frauds, 
so as to avoid the too narrow interpretation frequently put upon it; to 
escape, for example, saying, with Lord Campbell, in Morton v. Tibbett 
(15 Q. B. 428, 431), that ‘* acceptance under the statute is merely in- 
stead of a memorandum.” It might be said with as much truth that 
a memorandum is merely instead of acceptance ; the separate require- 
ments of section 17 are perfectly distinct, and each stands on its own 
footing. The considerations applicable to one may be inapplicable to 
another. 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, forthe purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable.] 


BAILMENT — NEGLIGENCE — COLLATERAL SEcurITY. —A bank is not a gra- 
tuitous bailee of collateral security, but is responsible for the want of reasonable 
and ordinary care in its custody. Where it appears that no record or account of 
such securities was kept, and no examination in relation thereto was made, except 
once in six months, a lack of ordinary care is shown. Ouderkirk v. Central 
Nat. Bank, 23 N. E. Rep. 875 (N. Y.). 
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ComMon CARRIERS — CONTRACT RESTRAINING BusINEss.— Owners of rival 
steamboats agree to share profits, etc., in a certain way, and also that if either 
wishes to sell with a view to going out of the trade, notice should be given to 
the owners of the other boat, and the owner so selling should not enter the trade 
again within one year. Held, that this agreement is void, as it is against public 
policy as restraining trade. Anderson v. Fett et al., 12 S. W. Rep. 670 (Ky.). 


ComMMON CARRIERS — DISCRIMINATION — TANK CaRS— Quo WARRANTO. — 
The defendant company was accustomed to charge a much lower rate for oil 
shipped in tank cars owned by the shipper than for oil in barrels shipped in the 
cars of the company. Held, that no discrimination could be made in favor of 
those shipping in their own cars, as it is the duty of the carrier to provide suitable 
cars, and therefore the company must either charge the same rate for both 
methods, or else supply tank cars for all. State v. Cincinnati Ry. Co.,23 N. E. 
Rep. 928 (Ohio). 

CONSTITUTIONAL LAW—FuLL FAITH AND CREDIT TO BE GIVEN TO THE 
RECORDS OF ANOTHER STATE.—A., a resident of Massachusetts, learning that 
his debtor B., also a resident of Massachusetts, had stopped payment, assigned 
his claim without consideration to C., a citizen of New York, who served a gar- 
nishee process on D.,a debtor of B. in New York. The plaintiffs, B.’s assignees in 
insolvency, brought a bill in equity to restrain A. from prosecuting the attach- 
ments madein New York. The Massachusetts court granted a decree. Cunning- 
ham v. Butler, 142 Mass. 47. Held, per Fuller, C. J., the judgment should be 
affirmed. A court of equity has the power to restrain any one within its juris- 
diction from doing acts abroad. The record of the New York court disclosed an 
inchoate lien in favor of A. If, for any cause, however, he had failed in his 
action, the lien would have fallen with it. Accordingly, when the Massachusetts 
court restrained A. from prosecuting his suit to judgment, the attachment of 
itself dissolved, and the Massachusetts court had in no way impeached the New 
York record. Cole v. Cunningham, 10 Sup. Ct. Rep. 269. Miller, Field, and 
Harlan, JJ., dissenting. 

The discussion presented in this case suggests a line for the classification of 
the authorities upon this interesting point in constitutional law. It would seem 
that the cases which have arisen under the provision in question might be 
divided into two classes: (1.) Cases in which it is said that the State court has 
done no act which disregards the record of another State. (2.) Cases in which 
it is allowable to do such an act, even though it clearly disregards the record. 

The above case belongs in the first class. The Massachusetts court simply 
exercised its acknowledged jurisdiction 72 personam, and in no way denied what 
the New York record showed, —an inchoate lien. So the pendency of a suit in 
one State is not a bar to an action between the same parties and upon the same 
subject-matter brought in another State. Stanton v. Embrey, 93 U. S. 548; 
Memphis R. Co. v. Grayson, 7 So. Rep. 122. A foreign judgment does not 
necessarily enjoy the same priority, privilege, or lien as to goods situated in 
another State, which would be given it in the State where it was pronounced. 
Story, Confl. Laws, § 609. 

(2.) The other class of cases. As to those facts upon which the foreign court 
based its jurisdiction of the parties or subject-matter of the suit, the court of an- 
other State may directly contradict the recitals in the foreign judgment. Thomp- 
sonv. Whitman, 18 Wall. 457; Pennywit v. Foote, 27 O. St. 600. There are many 
dicta that the record of another State may be impeached on the simple ground of 
fraud; but in most, if not in all cases, the decisions may be placed upon the more 
clearly defined ground of lack of jurisdiction. People v. Dawell, 25 Mich. 247. 

It would seem that the mere fact that a citizen of one State goes into another to 
evade the laws of his own State, is not sufficient fraud to justify the disregard of 
a judgment obtained in the court of the foreign State. Lawrence v. Batchelder, 
13 Mass. 504; Green v. Van Buskirk, 7 Wall. 139. 

For the authorities, see Cooley, Cons. Lim. *17, n. 1; Story, Confl. Laws, 


§§ 608-9, and notes. 

ConsTITUTIONAL LAw— LIBERTY— PoLicE Power. —A clause of the code 
of West Virginia which provides that no person without a State license shall 
‘‘keep in his possession for another spirituous liquors,’’ is unconstitutional and 
void. Itis contrary to the fourteenth amendment to the Constitution of the 
United States, and cannot be justified as an exercise of the police power. Staée v. 
Gilman, to S. E. Rep. 283 (W. Va.). 
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CoNsTITUTIONAL LAW— REGISTRATION LAws.— The constitution of Michi- 
gan gives the right to vote to every citizen, subject to certain qualifications which 
are unimportant. Held, that an act which required all electors to register, and 
which provided five days for registration before the day of election, was unconsti- 
tutional because it gave no opportunity for registration to sick or absent persons, 
and because it unnecessarily impeded the right of voting by requiring persons 
whose business might perhaps call them abroad to return on one day to register 
and on another day to vote. Attorney-General v. City of Detroit, 44 N. W. Rep. 
388 (Mich.). 

CONSTITUTIONAL LAw—SECTARIAN ScHOOLs. —Reading from the Bible 
without comment is sectarian instruction within the meaning of a clause in the 
Constitution prohibiting sectarian instruction in the common schools. Such 
reading from the Bible by teachers in the public schools is also repugnant to a 
clause in the Constitution providing that ‘‘no man shall be compelled to . . 
erect or support any place of worship.” State v. District Board of School Dist. 
No. 8, 44 N. W. Rep. 967 (Wis.). 


CONVERSION — TENANTS IN CoMMON — GRAIN ELEVATORS. —It is provided 
by statute that grain depositors are tenants in common.~- He/d, that where the 
warehouseman sells grain to a greater amount than his share of the deposits, the 
purchaser is guilty of conversion, and acquires no title. The court recognize 
the fact that this is an inconvenient rule, since itis the common custom for ware- 
housemen to sell without regard to their outstanding receipts. Hadllv. Pillsbury 
et al., 44 N. W. Rep. 673 (Minn.). 


EvIDENCE — Dy1nG DECLARATIONS.—In a trial for murder, statements by the 
deceased to a physician some hours after being shot, were offered in evidence as 
dying declarations. It appeared that he had not been informed that he was going 
to die, nor had he expressed any opinion to that effect, but he had expressed re- 
grets at being taken away from the support of his family. He died shortly after- 
ward. Held, reversing conviction below, that his statements as to the manner of 
his injury were not admissible. Starks v. State, 6 So. Rep. 843 (Miss.). 


EVIDENCE — PRIVILEGED COMMUNICATIONS. —In an action for negligence, 
the physician who dressed the plaintiff’s wounds testified that, in answer to his 
question as to the cause of the accident, the plaintiff told him that it was his own 
fault, etc. Held, the evidence should not have been admitted, for it is conclu- 
sively presumed that the —— will only ask such questions as are necessary 
to enable him to discover the nature of his patient’s injury. Pennsyvlania Co. 
v. Marion, 23 N. E. Rep. 973 (Ind.). 


INNKEEPERS.—Loss OF BAGGAGE.—On stepping from the train, a porter bear- 
ing the name of the defendant’s hotel on his cap directed the plaintiff to an omni- 
bus which was to take him to the hotel. The plaintiff, knowing nothing of the 
actual authority of the porter or by whom the omnibuses were run, gave the 
porter the check for his valise. The porter said it would come right along in 
another wagon; but it was lost. Held, the defendant was liable, and whether the 
porter was authorized only to solicit patronage and not to receive baggage, or 
whether the omnibuses were run by independent contractors under an arrange- 
ment with the defendant or by the defendant himself, was immaterial. Coskery 
v. Nagle, 10 S. E. Rep. 491 (Ga.). 


INSURANCE — PAYMENT OF PREMIUM TO AGENT. —An insurance agent had 
authority to issue policies, and to collect and remit premiums. He had in his 
possession money belonging to the defendant, a holder of a policy. By agree- 
ment with the defendant, that money, to the extent of the premium, was to be 
applied in payment of the premium. eld, there was a sufficient payment of 
the premium to bind the company. Phenix Ins. Co. v. Meter, 44. N. W. Rep. 
97 (Neb.). 

LEGAL TENDER — STREET-RAILWAY Companies. — So long as a silver coin is 
worn by natural abrasion only, and is not appreciably diminished in weight, if 
is legal tender; and if a passenger is ejected from a street car for refusal to make 
payment of fare other than by such coin, he may have action for damages. Mor- 
gan v. Fersey City & B. R. Co., 18 Atl. Rep. 904 (N. J.). 


LiBEL — PuBLICATION. — A letter contained libellous matter about the person 
to whom it was sent. He was so illiterate as to be obliged to have another party 
readitforhim. Held,a publication. Allen v. Wortham, 13 S. W. Rep. 73 (Ky.). 
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NAVIGABLE STREAM— RIGHT OF ACTION FOR OBSTRUCTION. — The plain- 
tiffs were riparian owners on the banks of a navigable stream. They alleged that 
the defendant had obstructed this stream so that the plaintiffs were unable to 
transport certain wood which was piled upon their land, and which they owned, 
whereby the wood became rotted and greatly depreciated in value. There were 
also allegations of other special damage. It was held that the plaintiffs could 
not maintain this action. For the right of navigation is a public right, and an 
obstruction of navigation is, in the absence of special circumstances, a public 
nuisance, but not a private wrong. To maintain a private action, damage differ- 
ing in kind from that suffered by the rest of the public having occasion to use the 
stream must be shown, and not merely damage greater in degree. ‘‘ To consti- 
tute special damage there must be an invasion or violation of some private right of 
the individual, as distinguished from the public right which he has of using a public 
highway in common with the rest of the public.” Swanson etal. v. Mississippi 
R.R. Boom Co., 44 N. W. Rep. 986 (Minn.). 


NEGLIGENCE — STATUTORY ACTION FOR DEATH OF HUMAN BEING — MEAS- 
URE OF DamaGEs. —In an action by a husband for the negligent killing of his 
wife, evidence that after marriage there was a marked change for the better in the 
husband’s habits and in his pecuniary affairs is admissible on the question of 
damages. The statutes giving an action for the death of a human being afford 
compensation unknown to the common law, and are not to be confined to mere 
pecuniary damage. Simmons v. McConnell, adm’r, 10 S. E. Rep. 838 (Va.). 


NEGLIGENCE — SunpAy Laws. — Violation of the statute prohibiting unnec- 
essary travel on Sunday will not preclude recovery for an injury received through 
the defendant’s negligence. The plaintiff's illegal conduct is a condition, nota 
cause, of the injury. D. L.&@W. R.R. Co. v. Trautwein, tg Atl. Rep. 178 (N. J.). 


NoTARIES PuBLIc — ELIGIBILITY OF Women. — Women are not, in the ab- 
sence of statute, eligible as notaries public; and the statute authorizing their 
appointment as attorneys and justices of the peace does not change the rule. 
Opinion of the Fustices, 23 N. E. Rep. 850 (Mass.). 

PENSIONS — EXEMPTION FROM ATTACHMENT. —A statute of Iowa provides 
that pensions shall be exempt from attachment, not on‘ty when in the “actual 
possession” of the pensioner, but also when “invested” by him. Under this 
statute the court held that where pension money was invested in the services of a 
stallion the colts gotten were exempt from attachment. Diamond v. Palmer, 
44 N. W. Rep. 819 (Ia.). 


QuasiI-ConTRACTS — COMPENSATION FOR SERVICES.— The plaintiff, a step- 
daughter, lived with her step-father from the time she was 9 years old till she 
married, at 26; she lived asa member of the family, doing housework, receiving 
her board and clothing, and money from time to time; she now seeks to recover 
wages for services rendered after she became of age. Held, she must show an ex- 
press promise by her step-father to pay wages; the facts, as above stated, are not 
such as to raise a promise implied by law. Harris v. Smith, 44 N. W. Rep. 169 
(Mich.). 

Quasi-ConTRACTS — INsANITY— NEcEssARIES. — An obligation will be im- 
plied against the estate of a lunatic to repay sums expended to provide her with 
necessaries. Jn re Rhodes, 38 W. R. 385 (Eng.). See to the same effect Jn re 
Renz, 44 N. W. Rep. 598 (Mich.). 

REAL PROPERTY — DEEDS — DELIVERY. — A married woman, for the purpose 
of putting her land out of the reach of her husband, executed a conveyance 
thereof to her children, reserving a life estate to herself. She signed and 
acknowledged the deed, and caused it to be recorded; but took possession of it, 
intending to keep it until her death. The children, who were with one exception 
infants, knew of and assented to the conveyance. Held, these facts constituted 
ro facie a delivery and acceptance of the deed. Coler v. Coler et al.,23.N. E. 

ep. 687 (Ind.). 

REAL PROPERTY — EASEMENTS — INCHOATE RiGHT.— A statute provided 
that on purchase of certain lands all rights or easements relating to it should be 
extinguished on compensation for loss thus inflicted. The plaintiffs’ house was 
built in 1867. The purchase referred to by the statute was made in 1877. Held, 
that the inchoate right to light was extinguished, and compensation due the 
plaintiffs therefor. Barlow v. Ross, 24 Q. B. Div. 381 (Eng.). 
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REAL PRopeRTY — EMINENT DoMAIN — CoMPENSATION. — A school district 
purchased a ‘‘ squatter” title to certain land and built a school-house thereon. 
The real title was in one S., against whom proceedings were now instituted to 
get the land by the right of eminent domain. He/d, that although the legal 
title to the school-house had vested in S., the ‘‘ just compensation ” to be allowed 
him would not include compensation for the building. Searl v. School District 
No. 2, 10 Sup. Ct. Rep. 374. 


REAL Property —INJuRY TO REVERSION — MEASURE OF DAMAGES. — In a 
suit for damages for injury to the land, only nominal damages can be recovered 
in the first action for the injury to the reversion; ifthe obstruction be continued 
thereafter, vindictive damages can be recovered ina second suit to compel the 
removal of the same. Mason v. Norfolk Ry. Co., 26 Can. L. J. 185. 


REAL PRoPERTY — MorRTGAGE — SALE UNDER Power. — A mortgagee had 
purchased at his own sale, under a power which did not authorize him to become 
the purchaser. edd, that the infant heirs of the mortgagor, who was dead at 
the time of the sale, could disaffirm it any time within two years after attaining 
their majority, provided twenty years had not elapsed. Alexander v. Hill, 7 So. 
Rep. 238 (Ala.). 

REAL PROPERTY — PERPETUITIES. — A. devised real estate to trustees in fee 
for B. for life; remainder for life to B.’s children, successively; remainder in fee 
as the longest liver of B. and his children should by will appoint. Held (over- 
ruling Avern v. Lioyd, L. R. § Eq. 383), that although the survivor would have 
an absolute interest, still as he was not necessarily ascertainable within lives in 
being and twenty-one years, the power was void. Ju re Hargreaves, 43 Ch. Div. 
401 (Eng.). Fora full discussion of Avern v. Lloyd see Gray, Perp., chap. vii. 

REAL PROPERTY — PRE-EMPTION. — A. settled on land to secure it under the 
United States pre-emption laws. She died a year later. Her administrator had 
the patent made out to the heirs, and later got an order from the Probate Court to 
sell it to pay A.’s debts. Held, that the land never was the property of A. and 
could not be sold for her debts. Coulson v. Wing, 22 Pac. Rep. 570 (Kan.). 


REAL PROPERTY — RIGHTS OF INNOCENT DiIssEIsors. — A mortgagee in pos- 
session under a void foreclosure erected a dwelling-house on the land supposing 
himself to be the absolute owner. Finding out his mistake, he removed the 
house, doing no damage to the land. AHedd,that on these facts the mortgagee 
had the right of removal. Cook v. Cooper, 22 Pac. Rep. 945 (Oreg.). 


REAL PROPERTY— RIGHTS OF TRAITOR IN CONFISCATED PROPERTY. — 
Property was confiscated and sold for the treason of the owner, under the United 
States statutes authorizing such confiscation for the term of the owner’s life. 
The owner was subsequently pardoned, and then conveyed all his right, title, 
and interest in the property. Defendant claims under this conveyance. Action 
by the heirs of the original owner. Held, that the removal of his disabilities by 
pardon invested in plaintiff’s ancestor the power of disposition over the reversion 
of the property, expectant upon the termination of the confiscated estate, that 
power having been in suspension during his disability. Semdle, the reversion 
in fee remained in the original owner after the confiscation proceedings, though 
he had no power of disposing of it while he was under disabilities. Jd/inois C. 
R. Co. et al. v. Bosworth et al., 10 Sup. Ct. Rep. 231. 


SaLE— Custom oF TrApvE. — Held, a custom of trade among the corn mer- 
chants of Augusta would bind only those who had recognized it in their own 
transactions. Semdle, it is not enough to show that both the contracting parties 
were aware of the custom. Miller v. Moore, 10S. E. Rep. 360 (Ga.). 

Tort — CoNTRIBUTORY NEGLIGENCE. — It is not contributory negligence in a 
person to risk his life or place himself in a position of great danger in an attempt 
to save another from death or great bodily harm, provided such acts do not con- 
stitute rashness. Peyton v. Texas & P. Ry. Co.,6 So. Rep. 690 (La.). Fol- 
lowing Eckert v. Railroad Co., 43 N. Y. 503. 
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ELEMENTS oF Law. By Sir William Markby, K.C.I.E., D.C.L. 
Fourth edition. Oxford, 1889. 8vo. Pages xii and 443. 

The merits of this excellent book have been so. generally recognized 
that the reviewer can hardly do more than point out an occasional slip 
or misapprehension. The learned author’s discussion of fraud, duress, 
and error is in general a model of clearness and accuracy. But his 
criticism on pages 247 and 359 of Cundyv. Lindsay, 3 App. Cas. 
459, seems unfounded. The shipment of goods to B. in pursuance of 
an order in the name of B., but really emanating from A. without B.’s 
knowledge, surely cannot pass the title to either A. or B. Dr. Markby 
apparently fails to discriminate between such a case and a sale to A., 
who, being personally present, pretends to be B. In the latter case the 
title passes to A., for the vendor did mean to sell to the individual before 
him although under a misapprehension as to his name.’ Our author 
must also have overlooked Hx parte Adamson, 8 Ch. Div. 819, and 
Houldsworth v. Glasgow Bank, 5 App. Cas. 331, 338, when he ex- 
pressed his regret, p. 142, that the convenient word * restitution” had 
not found a place in accepted English terminology. A printer’s error 
on page 400 puts the Statute of Uses in the reign of Henry VII. 

Apart from the acknowledged excellence of this book the appearance 
of a fourth edition is highly gratifying to all who have at heart the in- 
terests of legal education. ‘The marked success of the ‘‘ Elements of 
Law,” like the similar success of Professor Holland’s ‘‘ Elements of 
Jurisprudence,” shows that the value of the scientific study of law 
is rapidly gaining recognition even in England. We wish we 
could add that there was an equal advance there of the belief that 
the science of law, like any other science, may be best pursued at a 
university under the guidance of men who make the teaching of law 
their profession. But university publications like the book before us 
must hasten the day when English lawyers will recognize, as continental 
and American lawyers already recognize, the superiority of the law 
department of a university over all other places of legal education. 


ie 





Vor Execution, JupicIAL AND ProBATE Sates. By A. C. 
Freeman. Third edition. Central.Law Journal Company, St. Louis, 
1890. S8vo. Pages 178. 

An extended notice of the plan and scope of this work is unnecessary, 
for, as the publication of a third edition shows, the book is already well 
known. It may be divided into three parts: the first explains what 
will render a sale void; the second, the rights of purchasers at void 
sales; and the third is devoted to an interesting and careful discussion 
of the constitutionality of the many curative statutes and of those author- 
izing involuntary sales in the absence of any judicial proceeding what- 
ever. The book covers the subject fully and merits the success which 





1 See accordingly Edmunds v. Merchants’ Co., 135 Mass. 283; Robertson v. Coleman, 141 Mass, 
I. 
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it has achieved. This edition is well arranged for reference and gives 
copious citations of authorities. There is a table of cases and an index. 
The letter-press and paper are excellent. G.C 


A TREATISE ON PrivaTE Corporations. By Wm. Wharton 
Smith, of the Philadelphia bar. Rees, Welsh, & Co., Philadelphia, 
1889. 69 pages. 

This slender volume is the work of a Harvard graduate of the class 
of ’85, and, we are pleased to state, was the first-prize essay in the 
graduating class of the University of Pennsylvania Law School in 1888. 

The sub-title of the essay indicates the scope of its contents, namely, 
a discussion of ‘* The effect of the clause of the Constitution of the 
United States that forbids a State to pass a ‘ Law impairing the obliga- 
tion of Contracts,’ upon the police control of a State over Private Cor- 
porations:” 

The general doctrine set forth is that involved in the line of decisions 
that began with the case of Coates v. Mayor, dc. of New York, 
and culminated in the case of Butchers’ Union Co. v. Crescent City 
Co.,”? and is summed up as follows by the author in the last para- 
graph of his essay: ‘* Every contract, therefore, between a State and a 
corporation, created by the grant of its charter to the latter by the for- 
mer, is made upon the implied condition that the State reserves to itself 
the power to legislate for the public health and morals; and for the 
purpose of guarding the public health or protecting the public morals, 
the State can.enact any laws in regard to the corporation, which would 
be constitutional if applied to an individual, in spite of the fact that the 
charter of the corporation is a contract, and that the Constitution of the 
United States forbids any State to pass a law impairing the obligations 
of contracts.” 

The essay is a clear and forcible discussion of the history and growth 
of the above-mentioned doctrine, with a complete citation of the authori- 
ties and detailed statements and criticisms of the leading cases. It is of 
a decided and permanent value to the student of constitutional law. 

E. T. S. 





17 Cowen, 585. 2111 U.S. 746. 


